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stantive criminal law of all the 
states of the United States was an 
illogical, archaic, verbose muddle. 
Based originally on the English com- 
mon law, it had acquired, in addition 
to a thick gloss of judicial interpreta- 
tion, a vast and bewildering incre- 
ment of legislative verbiage. It had 
become an almost impenetrable 
swamp into which few lawyers ven- 
tured and where the tenderfoot could 
soon lose his way. 


U' UNTIL 1942 the statutory sub- 


Defects of Former Law 


Distinctions without any real sig- 
nificance in a modern correctional 
system were preserved and a spate of 
statutes dealing with substantially 
identical conduct was from time to 
time enacted. For example, in Wis- 
consin, distinctions ‘were preserved 
between larceny, larceny by bailee, 
embezzlement, confidence game, and 
obtaining property by false pretenses 
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—distinctions which served no pur- 
pose but to entrap the unwary prose- 
cutor who charged the wrong crime— 
and more than two dozen separate 
statutes were created to cover those 
offenses. Believe it or not, there was 
a separate statute covering larceny of 
cranberries and another covering lar- 
ceny of, among other things, “lead 
pipe from any building partially con- 
structed.” 

More than a dozen Wisconsin stat- 
utes prohibited various forms of dam- 
age to and destruction of property, 
real and personal, of specified kinds 
and belonging to divers classes of 
owners. Yet as late as 1953 the legis- 
lature was moved to create another 
statute specifically prohibiting willful 
or malicious injury to or destruction 
of “any insulator, attachment or 
equipment on or in connection with 
any power or telephone line, or other 
property of another, by shooting with 
a firearm.” One such statute, which 
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shows the result of the legislative 
process of patchwork amendment, so 
well illustrates the painful state of 
the law that I cannot refrain from 
quoting it in all its garrulous glory: 


Any person who shall willfully, mali- 
ciously or wantonly destroy, remove, throw 
down or injure any fence, hedge or wall 
inclosing any orchard, pasture, meadow, 
garden or any field whatever on land 
belonging to or lawfully occupied by an- 
other, or open and leave open, throw down, 
injure, remove or destroy any gate or bars 
in such fence, hedge or wall, or cut down, 
root up, sever, injure, destroy or carry 
away when severed any fruit, shade, orna- 
mental or other tree, or any shrub, root, 
plant, fruit, flower, grain or other vegetable 
production, or dig up, sever or carry away 
any mineral, earth or stone, or tear down, 
mutilate, deface or injure any building, 
signboard, fence or railing, or sever and 
carry away any part thereof standing or 
being upon the land of another or held 
in trust; or who shall willfully, maliciously 
or wantonly cut down, root up, injure, 
destroy or remove or carry away any 
fruit, ornamental or other tree, or any 
shrub, fruit, flower, vase or statue, arbor 
or any ornamental structure standing or 
being in any street or public ground in 
any city or village, in any private in- 
closure or highway, or destroy, remove, 
mutilate or injure any milestone or board, 
any guidepost or board erected in any 
highway or other public way, or on any 
turnpike, plank road or railroad, or deface 
or obliterate any device or inscription 
thereon, or cut down, break down, re- 
move, mutilate or injure any monument 
erected or tree marked for the purpose of 
designating the boundaries of any town 
or tract of land or subdivision thereof, or 
deface or obliterate any figures, letters, de- 
vice or inscription thereon, made for such 
purpose, or break, remove, destroy or 
injure any post, guard, railing or lamp- 
post or lamp thereon erected or being on 
any bridge, street, sidewalk, alley, court, 
passage, park, public ground, highway, 
turnpike, plank or railroad, or extinguish 
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or break any lamp on any such lamp-post, 
or tear, deface, mutilate or injure any 
book, map, pamphlet, chart, picture or 
other property belonging to any public 
library, or take and carry away the same 
with intent to convert to his own use, or 
shall injure or destroy any personal prop- 
erty of another shall be punished by im- 
prisonment in the county jail not more 
that six months or by’ fine not exceeding 
one hundred dollars. 

(By way of contrast—and getting 
ahead of the story—the new Wisconsin 
criminal code prohibits such conduct 
in the following forthright language: 


Whoever intentionally causes damage to 
any physical property of another without 
his consent may be fined not more than 
$200 or imprisoned not more than six 
months or both.) 


But with all this verbiage the stat- 
utes did not cover the criminal law 
fully. Most legal defenses were un- 
mentioned, and many positive rules 
of criminal law were omitted and had 
to be found in the decided cases. Sev- 
eral statutes prohibited “larceny” but 
did not define it or set forth its ele- 
ments, making necessary resort to the 
common-law definitions. Others used 
such words as “attempt,” “rob,” and 
the like without defining them. 

At least one statute was positively 
misleading: First-degree murder was 
defined as a killing “perpetrated from 
premeditated design” to effect death, 
but the Wisconsin Supreme Court 
had held that the “premeditation” 
need not be for any appreciable pe- 
riod and “sudden intent” was not ex- 
cluded; it had held that the statute 
required only an “intent to kill” 
formed an instant before and persist- 
ing at the time of the fatal act.1 


2 Wisconsin does not have the death penalty. 
Otherwise it seems likely the court would 
have construed the statute to require an 
appreciable period of premeditation to war- 
rant a conviction of first-degree murder. 
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WISscCONSIN’s NEW CRIMINAL CopE 


Many statutes used language which 
seemed almost deliberately designed 
to conceal rather than reveal the leg- 
islative intent. Such adverbs as “will- 
fully,” “wantonly,” “maliciously,” and 
“corruptly” were dear to the hearts 
of statutory draftsmen, but each was 
given such a variety of meanings by 
the courts in construing criminal 
statutes that its precise implication 
when used in a particular statute re- 
mained obscure until one or more 
cases reached the Supreme Court. 


Much in the criminal law was 
archaic. As Goethe said in Faust: 


2? 66 


Laws and statutes are inherited 

Like some eternal disease. 

They drag on from generation to gen- 
eration 

And move slowly from place to place. 

Woe unto you that you are a grandchild; 

Reason becomes folly and blessing a 
curse, 

Our innate rights, alas, are never con- 
sidered. 


Drafting the New Code 


The need for a restatement of the 
substantive criminal law had been 
noted from time to time in Wiscon- 
sin and elsewhere, but no effective 
steps had been taken. Then in 1942 
a great white light dawned at the 
other end of the Mississippi. In 1940 
the Louisiana legislature had directed 
the Louisiana State Law Institute to 
prepare a new criminal code and two 
years later this project came to frui- 
tion.? It demonstrated that it was pos- 
sible to state the law in simple, 


2La. Acts 1942, No. 43. In Wisconsin the 
equivalent task took six years, although an 
acceptable code had been completed and 
offered to the legislature after four years. 
Considering that the Louisiana code en- 
countered the same type of opposition that 
ours did, we are amazed at the speed with 
which it was drafted and adopted. 
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concise English, and eight years later 
one of the draftsmen, Professor J. 
Denson Smith, of the Louisiana State 
University Law School, was able to 
write: 


Under the Criminal Code of 1942 crim- 
inal law administration in Louisiana has 
been greatly improved. Instead of being 
productive of confusion as was claimed it 
has done much to simplify; instead of 
creating uncertainty it has brought as- 
surance; and the envisioned difficulties of 
adjusting to the new system have not 
materialized. It is perhaps not too much 
to believe that the outspoken opponents 
and the enervating skeptics as well would 
not now return to the old order.? 


Thirteen years later Wisconsin be- 
came the second state to rewrite its 
criminal laws.4 It must not be as- 
sumed that either state accomplished 
this without having to overcome heavy 
opposition from segments of the bar, 
and without having to accept amend- 
ments regarded by the draftsmen as 
undesirable.5 A brief word on the 
manner in which the work was done 
seems in order. 

The Wisconsin Legislative Council 
is a permanent adjunct of the legis- 
lature. Its members are senators and 
assemblymen, it has committees as- 
signed to various fields of law, and it 
has a full-time executive secretary and 
an office staff. It makes use of the 


°“How Louisiana Prepared and Adopted 
a Criminal Code,” Journal of Criminal Law 
and Criminology, 1950, pp. 125, 135. 

“Wis. Laws 1955, ch. 696, creating chs. 
939-947, Wis. Stats. The Federal Criminal 
Code had also been revised in 1948, ch. 645, 
Pub. L. 772, 80th Cong., 2d Sess., but this 
was not the type of revision accomplished 
by Louisiana and Wisconsin; it was for the 
most part a mere rearrangement and re- 
statement, without much change, of existing 
federal criminal statutes. 

See Smith, supra, note 3; Platz, “The 
Criminal Code,” Wisconsin Law Review, 1956, 
p. 350. 
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services of interested citizens in in- 
terim studies and works in liaison 
with the revisor of statutes. ‘The coun- 
cil has authority to introduce bills in 
the legislature. In 1949, following 
the legislative session, the council 
determined to undertake a revision 
of the criminal statutes and assigned 
the project to its judiciary committee. 

An advisory group known as the 
technical staff was formed, consisting 
of the executive secretary of the coun- 
cil (an attorney with a long back- 
ground in probation and parole 
work), two professors of law from 
the University of Wisconsin, the 
writer, and two recent law graduates 
who at first were paid for full-time 
research with funds supplied by the 
University of Wisconsin and _ later 
were placed on the staff of the coun- 
cil.6 This group met at least weekly 
and frequently devoted legal holidays 
to day-long sessions. 


From time to time the staff reported 
to and received instructions from the 
judiciary committee, and so the code 
began to take shape. In 1951 the state 
bar association, some of whose mem- 
bers began to be alarmed at what 
appeared to them a radical and revo- 
lutionary activity—and so, in truth, 
it was—created a committee to look 
into the matter. One of the law pro- 
fessors and the writer served on that 
committee and before long a majority 
of its members were enthusiastic con- 
verts to the new form. The bar com- 
mittee reviewed the work of the 
technical staff and gradually assumed 
the same functions as the judiciary 


* One of these has remained on the council 
staff and participated in a number of other 
important revision projects, The other did 
the same until appointed executive secretary 
of the judicial council. They are extremely 
able persons whose services in the prepara- 
tion of the code merit the highest praise. 
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committee, with which it maintained 
liaison. 


In 1953 the proposed code was in- 
troduced in the assembly by the legis. 
lative council with the support of a 
majority of the members of the bar 
committee, but sufficient opposition 
was stirred up by the minority to 
make it appear that the bill probably 
would not pass both houses before 
adjournment. 


This led to a compromise unique 
in the history of legislative procedure: 
The bill was amended to provide that 
it should be effective July 1, 1955, 
provided it was re-enacted by the 
1955 legislature after consideration of 
any proposed amendments by an ad- 
visory committee provided for in the 
act. In this form the bill passed. 


The advisory committee was com- 
posed as follows: Three members of 
the legislature appointed by the coun- 
cil, two representatives of the board 
of criminal court judges, one repre- 
sentative of the board of circuit judges 
and one of the board of county judges, 
one representing the attorney general 
and two representing the district at- 
torneys’ association, one each from the 
Wisconsin and Marquette law schools, 
and seven appointed by the president 
of the state bar association.” 

The writer, representing the at- 
torney general, and one of the law 
professors, representing the University 
of Wisconsin, were members of the 
technical staff and had the most 
knowledge of the code. Six of the 
seven members representing the bar 
association had a solid record of op- 
position to the code, and _ several 
others were at best lukewarm to the 
whole idea. No member of the former 


7An appropriation of $5,000 for expenses 
proved insufficient and further sums were 
applied for that purpose. 
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WISCONSIN’Ss NEW CRIMINAL CopE 


bar committee who favored the code 
was appointed to the advisory com- 
mittee by the president of the bar 
association. The prospect of success 
appeared frighteningly remote when 
the make-up of the committee became 
known, and we feared that the labors 
thus far expended would be a total 
loss. Happily, however, after two years 
the committee actually did agree on 
a modified version of the code and, all 
opposition having vanished, it was 
easily passed by the 1955 legislature. 
No further action was taken on the 
version conditionally passed in 1953. 

As expected, the advisory commit- 
tee mauled and clawed the 1953 code, 
yet it remained the basis for the final 
version, though marked and scarred 
in the battle. Some important crimes, 
such as theft,§ forgery, and perjury, 
were completely restated. Some im- 
portant provisions, such as the de- 
fense of insanity, liability for crimes 
of omission, corporate liability, and 
others, were dropped, leaving the com- 
mon-law rules in effect. Nevertheless, 
the final product is a very respectable 
criminal code, far superior to the old 
law and with only minor defects. 


Scope of the New Code 


The code is concerned only with 
the substantive law of crimes. Some 
slight amendments to the procedural 
law and the probation and parole law 
were required to fit the code, but 
these were incidental only. Moreover, 
the code is not concerned with those 
criminal statutes which are regulatory 
only, such as the law of the road,® 


®An early draft of the theft section, 
rejected and supplanted in our code, was 
adopted in substance as a separate measure 
by Missouri (Vernon’s Ann. Mo. Stats., sec. 
560.156; Mo. Laws 1955, p. 507). 

*The motor vehicle laws were badly in 
need of revision but were beyond the scope 
of the code project. A special advisory com- 
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pure food laws, intoxicating liquor 
laws, laws licensing professions, nar- 
cotic drug laws, fair trade laws, and 
many others scattered throughout the 
statutes. Such laws regulate conduct 
which is not always essentially bad, 
or at least is tolerated under con- 
trolled conditions, and cover a wide 
variety of human activities—political 
campaigns, trades, businesses and pro- 
fessions, the practices of the market 
place, and many others. They were 
beyond the scope of the criminal code 
revision project. Except that most 
general principles of criminal law set 
forth in the code apply to all crimes, 
the code does not affect regulatory 
crimes. 

The code is organized into nine 
chapters constituting Title XLV of 
the Wisconsin Statutes: 

Chapter 939, entitled “General Pro- 
visions,” is divided into subchapters 
entitled “Preliminary Provisions” 
(which includes a section defining 
many terms used throughout the 
code),!° “Inchoate Crimes” (solicita- 
tion, conspiracy, and attempt), “De- 
fenses to Criminal Liability,” “Penal- 
ties” (which includes a definition of 
“felony” and “misdemeanor,” a gen- 
eral penalty section,44 and the “re- 
peater” [habitual criminal] law), 
“Rights of the Prosecution,” and 
“Rights of the Accused.” 





mittee of the legislative council, assisted in 
drafting by one of the criminal code technical 
staff, developed in two years an excellent 
new motor vehicle code which was adopted 
in 1957 (Wis. Laws 1957, ch. 260). 

One advantage of an integrated code 
dealing with a whole field of law is a uniform 
system of nomenclature. A defined term is 
always used in the same sense, making con- 
struction easy. 

41 In the code, each section defining a crime 
prescribes its own penalty, but non-code 
crimes elsewhere in the statutes sometimes do 
not; hence a general penalty section is 
necessary. 





120 Wituram A. PLAtTz 


Chapter 940, “Crimes against Life 
and Bodily Security,” covers homicide, 
abortion, bodily injury, false impris- 
onment, kidnaping, and abduction. 

Chapter 941, “Crimes against Pub- 
lic Health and Safety,” is divided 
into subchapters on “Vehicles,” 
“Fire,” “Weapons,” and “Other Dan- 
gerous Instrumentalities and Prac- 
tices.” 

Chapter 942 is “Crimes against 
Reputation and Civil Liberties.” 

Chapter 943, “Crimes against Prop- 
erty,” is divided into subchapters on 
“Damage,” “Trespass,” and “Misap- 
propriation.” 

Chapter 944, “Crimes against Sex- 
ual Morality,” is divided into sub- 
chapters on “Sexual Crimes without 
Consent,” “Sexual Crimes Which Af- 
fect the Family” (bigamy, incest), 
“Sexual Crimes Which Involve Chil- 
dren,’ “Sexual Crimes between 


Adults with Consent,” “Obscenity,” 
and “Prostitution.” 


Chapter 945, entitled “Gambling,” 
includes a section on “Bribery of 
Participant in Contest” for want of 
a better place for it and because of 
its relation to gambling. 

Chapter 946, “Crimes against Gov- 
ernment and Its Administration,” is 
divided into subchapters on “Treason 
and Disloyal Acts,” “Bribery and 
Official Misconduct,” “Perjury and 
False Swearing,” “Interference with 
Law Enforcement,’ and “Other 
Crimes Affecting the Administration 
of Government.” 

Chapter 947, “Crimes against Pub- 
lic Peace, Order, and Other Inter- 
ests,” is a miscellaneous collection 
comprising disorderly conduct, va- 
grancy, drunkenness, unlawful assem- 
blies, cruelty to animals, and con- 
tributing to delinquency, dependency, 
or neglect of children. 


Improvements Achieved 

Within these classifications, the 
crimes are defined in precise, general 
language, and with as little duplica- 
tion as possible. It is unnecessary, in 
our view, to have separate sections on 
theft of cranberries or lead pipe, 
when a general section prohibits 
stealing any “movable property of an- 
other,” which is defined as including, 
among other things, “things growing 
on, affixed to, or found in land.” Nor 
need statutes specify in interminable 
detail the kinds, ownership, and loca- 
tion of property which shall not be 
“willfully, maliciously, or wantonly” 
destroyed, injured, thrown down, 
mutilated, torn down, or defaced, 
when a general section prohibits in- 
tentionally causing damage to any 
physical property of another without 
his consent and other sections pro- 
vide general defenses, such as “mis- 
take” and “privilege,” which would 
defeat a prosecution if the damage 
was not in fact “willfully, maliciously, 
or wantonly” perpetrated. 

The concept of “criminal intent” 
has been greatly simplified by elim- 
inating the distinction between spe- 
cific and general intent and prescrib- 
ing a formula which can be applied 
to any statute defining a crime, to 
determine precisely the mental ele- 
ment required, if any is required, to 
make the act criminal. 

Much case law has been incor- 
porated into the statutes. For exam- 
ple, “premeditated design” has been 
eliminated from the definition of 
first-degree murder, and “intent to 
kill” has been substituted, since the 
Supreme Court had held that that 
was the meaning of premeditation. 
And in the crime of rape, the words 
“by force and against her will’ are 
defined to mean “either that her ut- 
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must resistance is Overcome or pre- 
vented by physical violence or that 
her will to resist is overcome by 
threats of imminent physical violence 
likely to cause great bodily harm.” 

Again, most criminal defenses are 
at least mentioned in the code, al- 
though it was not found practical to 
state the law fully with regard to some 
of them, notably in the field of privi- 
lege, so that the case law must still 
be researched. However, intoxication, 
mistake, coercion, necessity, self-de- 
fense, and defense of property are 
fully spelled out in the code, and off- 
cial duty, lawful arrest, and domestic 
discipline of minors are specifically 
mentioned though not fully described. 
Unfortunately, the advisory commit- 
tee struck out sections relating to in- 
sanity and entrapment, so that those 
defenses are to be found in the case 
law only. 

In line with modern ideas of penol- 
ogy, the code does not use the words 
“shall be punished.” The language 
used, after defining a crime, is usually 
“may be fined not more than $—— 
or imprisoned not more than —— 
[months or years] or both.”!2 “Shall” 
is changed to “may” because of the 
possibility of probation, but the court 
is required either to sentence or to 
place the defendant on probation.1% 


In the cases of first-degree murder and 
kidnaping for ransom, however, the words 
are “shall be sentenced to life imprison- 
ment.” 


Practically all minimum penalties 
are abolished by the code. This gives 
the sentencing court a wide latitude 
in fixing the penalty, from a $1 fine 
or one day in jail up to the maximum 
fine or prison term. Formerly a court 
might be faced with the alternative of 
sentencing to not less than ten years 
or granting probation in a case where 
probation did not seem justified but 
ten years was too long a sentence. 

The code has been in effect since 
July 1, 1956. In that short time no 
cases under it have been appealed to 
the Supreme Court, and no serious 
defects have been discovered. A few 
minor oversights were corrected by 
the 1957 legislature and possibly some 


. improvements will be suggested in fu- 


ture sessions. There is no question 
about the fact that the practice of 
criminal law has been tremendously 
simplified. As in Louisiana, no one 
would now wish to return to the old 
system. 


% Section 959.01 (2): “Upon conviction the 
court has a duty to pronounce judgment and 
may adjourn the case from time to time 
for that purpose. In cases where s. 959.15 
[the sex deviate law] is applicable that sec- 
tion is controlling, but in all other cases 
the court must either impose or withhold 
sentence and, if the defendant is not fined 
or imprisoned, he must be placed on proba- 
tion as provided in ch. 57. Execution of 
sentence may not be stayed except as pro- 
vided in ch. 57 and s. 958.14 [which provides 
for a stay of execution pending an appeal 
to the Supreme Court].” 


We need not only sound rules of criminal law but also 
an organization, a system, of such rules. 


—JEROME HALL 











Why Michigan’s Penal Code 
Needs Revision 


Gus HARRISON 


Director, Michigan Department of Corrections, Lansing 


LL of us stand in admiration of 
A those constitutional provisions 
which so concisely set forth the basic 
rights of accused persons. We are 
proud, too, of the progress we have 
made over the years in the develop- 
ment of reformative programs for the 
treatment of the convicted offender. 
Yet those of us who are responsible 
for the administration of those pro- 
grams frequently find ourselves con- 
fronted with statutory impediments 
to the effectiveness of their operation. 
In Michigan, as in many states, there 
is an accumulation of laws defining 
criminal acis and stating their penal- 
ties, laws governing procedures and 
providing for the care and treatment 
of convicted persons. Many of these 
are obsolete; others raise the question 
of desirable jurisdiction (particularly 
those governing prosecution of the 
youthful offender). Michigan’s penal 
code contains a number of unduly 
severe penalty provisions and _ basic 
inequities. This body of laws and 
some of the related administrative and 
procedural statutes need close study, 
reconstruction, and recodification, in 
order that we may have a statutory 
framework which is comprehensive, 
equitable, and attuned to the objec- 
tive of progressive correctional pro- 
grams. 

Let us look more closely at Michi- 
gan and see what is happening here. 
Interestingly, the administrative stat- 
ute governing our Department of 
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Corrections is basically sound and al- 
lows sufficient latitude in the develop- 
ment of correctional programs. The 
provisions for a bipartisan Corrections 
Commission, and for placing all em- 
ployees of the department under the 
State civil service, remove political 
intervention and insure the employ- 
ment security essential to a career cor- 
rection service. The Michigan Cor- 
rections Act permits integration of all 
correctional activities; probation, in- 
stitutional treatment, and parole poli- 
cies do not vary or conflict, as they 
might if administered separately. Also, 
our Corrections Act places the state 
parole board within the department 
but still gives that body wide dis- 
cretion in granting parole. It sets 
up procedures for processing those 
granted executive clemency. Yet, de- 
spite these excellent administrative 
provisions, we often find that individ- 
ual programs for the care and treat- 
ment of persons who become our 
responsibility within this framework 
are most adversely affected by the 
application of Michigan’s criminal 
code. Inadequate alternative sentenc- 
ing provisions, unduly harsh penal- 
ties, great variance in sentencing prac- 
tice among our more than eighty 
courts of record, and the stamp of 
punishment which pervades many 
laws in our criminal code, all influ- 
ence and are reflected in the attitudes 
of the persons placed under our care. 
We offer in detail a few of these ob- 
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stacles to good penal practice in our 
state. 


Statutory Bars to Probation 

Slightly over one-half of all con- 
victions in our criminal courts of rec- 
ord are disposed of by probation 
placement. And, although probation 
has of late been used increasingly, our 
basic probation law still restricts its 
use as a correctional tool. No person 
convicted of murder, armed robbery, 
or breaking and entering an occupied 
dwelling in the night can be placed 
on probation. It is our feeling that 
certain participants in armed rob- 
beries might make excellent probation 
material, but because of the statutory 
limitation, probation can be employed 
in such a case only if the prosecutor 
is willing to charge a lesser offense. 
This is not full use of probation. If 
we believe in it as an effective tool of 
reformation, we must use it fully. 


Special Groups 

A specific type of case for which 
current laws do not properly provide 
is the psychotic offender. These of- 
fenders have long been a bone of 
contention between the legal profes- 
sion on one side and doctors and 
psychologists on the other. Despite 
the long history of debate, persons 
who are legally sane but who never- 
theless ought to be committed to a 
mental rather than a penal institution 
are often committed to us rather than 
to an appropriate mental institution 
staffed and equipped to provide con- 
tinuing specialized psychiatric care 
and treatment. Complete pretrial psy- 
chiatric examination of all persons 
brought before our criminal courts 
is impractical, but psychiatric examin- 
ation on recommendation of the pro- 
bation officer after his presentence in- 
vestigation might be a statutory pro- 
vision worthy of enactment. 
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Some thought ought also be given 
to criminal procedure in the case of 
the mentally defective. In our penal 
institutions are a good number of 
such offenders. These two types of 
cases—the emotionally disturbed and 
the mentally defective—are difficult to 
handle and treat in a prison, especially 
when its medical facilities are limited. 
Our psychiatric clinic in Jackson is 
doing an excellent job, but it cannot 
do everything that should be done, 
especially if psychotics and mental de- 
fectives are shunted off to our depart- 
ment. 


Another type of individual who is 
not properly cared for under the 
Michigan criminal code is the “sex- 
ually delinquent.” Five years ago 
Michigan’s penal code was amended 
to provide alternative sentences upon 
a conviction of certain sex offenses 
committed by persons whose crim- 
inal sexual behavior is characterized 
by repetitive or compulsive acts. The 
amended statute would permit im- 
posing fully indeterminate sentences 
of from one day to life as an alterna- 
tive to the straight penal code pro- 
vision (which establishes a fixed max- 
imum and allows the court to set 
a minimum anywhere short of that 
maximum, with the result that a 
sentence of a minimum of eight years 
and a maximum of ten might be im- 
posed upon conviction of indecent lib- 
erties or assault to rape). The amend- 
ing legislation, however, did not pro- 
vide, either by professional examina- 
tion or other means, any standard for 
determining which offender is a sex- 
ual delinquent and eligible for the 
fully indeterminate sentence. Accom- 
panying legislation established parole 
board procedures for periodic review 
and ultimate release of these offenders, 
and provided that the Corrections De- 
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partment establish an operative psy- 
chiatric clinic in our largest prison. 
The alternative sentence has rarely 
been used. Perhaps this is fortunate 
from our point of view, because, while 
we do operate a psychiatric clinic, it 
has neither physical facilities nor pro- 
fessional staff to diagnose and treat 
large numbers of sex deviates. Lack- 
ing a workable sentencing or commit- 
ment statute and also lacking staff and 
facilities for extensive long-term treat- 
ment, we are compelled each year to 
discharge, after they have served their 
full sentence, some sex offenders who 
we feel should not be at large in the 
community. 


“Twilight”? Age Zone 


Both by statute and administrative 
procedure we in Michigan draw ar- 
bitrary age lines between the youthful 
and the adult offender. While we are 
an adult correction agency, we are 
responsible for actively engaging in 
programs designed to combat criminal 
behavior of all age groups. And, al- 
though the probate courts have origi- 
nal jurisdiction over all persons under 
seventeen, they may waive their ju- 
risdiction to the criminal courts in 
cases involving young people of fif- 
teen and sixteen. Thus a fifteen-year- 
old who cannot legally buy a package 
of cigarettes and can work only after 
obtaining a state work permit may be 
processed through our adult criminal 
courts and sentenced to our adult 
state penal system. 

During 1956, 1,500 of the 4,000 com- 
mitted prisoners received were under 
twenty-five; 600 were under twenty, 
and about ninety of these had no 
prior record of confinement in a 
prison, county jail, or juvenile insti- 
tution, and had never been on proba- 
tion. While seventeen of them were 
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sentenced for offenses for which pro- 
bation legally cannot be employed, 
twenty-seven were sentenced for bur- 
glary, and others for such offenses as 
larceny from a building and driving 
away an automobile. 

A few general observations can be 
made about the first offender. Michi- 
gan has no special legal provision to 
accord the first offender singular at- 
tention such as placement on proba- 
tion without conviction. Two points 
are worth making on the value of such 
a provision: First, every recidivist was 
at one time a first offender; second, 
there is no reason why any arbitrary 
age limit should be set on such a law— 
though its proponents often speak 
only of the youthful first offender. 


“Tifers’ and Maximums 


Michigan does not have capital pun- 
ishment. The state does have a large 
number of lifers—over 800 men are 
serving life terms in Michigan. In- 
credibly, Michigan has twenty-one of- 
fenses for which such a term may be 
imposed. The two categories of life 
terms are “first-degree murder” and 
“others.” The first-degree murder lif- 
ers also fall into two categories: those 
who committed first-degree homicide, 
and those participating in arson, rape, 
robbery, or burglary during which a 
murder was committed. 

For those not guilty of first-degree 
murder, special legislation permits 
parole after service of ten calendar 
years. This statute has been applied 
quite successfully, although at times 
it appears to be unnecessarily cum- 
bersome and slow. For the first-degree 
lifer there is no recourse for release 
other than retrial or executive clem- 
ency. At present 544 are serving first- 
degree terms, of whom 130 were ac- 
complices only and did not participate 
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in the actual murder. Since 1937 there 
have been one pardon and 101 com- 
mutations for first-degree sentences. 
This averages out to approximately 
five commutations a year. For several 
years now, our department has sup- 
ported (without success) proposed leg- 
islation to provide specific release pro- 
cedures for first-degree lifers. We 
argue that a substantial number of 
these men did not commit the actual 
homicide. Further, we base our stand 
on the fact that many long-termers 
are viewed by professional correctional 
personnel as excellent parole material. 
We also believe that during the man- 
datory life sentence a point is reached 
beyond which the passage of time 
ceases to be punishment and becomes 
only stultifying isolation—a twentieth- 
century form of banishment, and an 
expensive one for the taxpayer. 
Statutory maximums have occupied 
a lot of our thought here in Michigan. 
We suspect that many other states 
have been concerned about some of 
the mandatory maximum sentences 
which are set by law. It is our opinion, 
after some study, that Michigan’s 
penal code is comparatively severe. For 
example, forgery calls for a maximum 
of fourteen years; embezzlement, 
twenty years; and obtaining goods 
by false pretenses, ten years. It has 
been argued that the maximum is 
meaningless and parole may be 
granted on completion of the mini- 
mum term. Nonetheless, the maxi- 
mum does have an impact upon the 
inmate, particularly the first offender; 
inmates are inclined to compare max- 
imum terms on similar offenses. This 
is a problem that haunts all wardens 
in our system and undoubtedly in 
other jurisdictions where the situation 
is similar. It makes running a prison 
just that much more difficult. 
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Historical and “Hysterical” 
Oddities 

Historically our penalty provisions 
reflect the interest of organized groups, 
such as banks, insurance companies, 
etc., and they do not appear, in many 
instances, to be equitable. For exam- 
ple: breaking and entering in the 
night carries with it a permissible 
fifteen-year maximum, as compared 
with only ten years for assault to rape, 
or assault to do great bodily harm 
less than murder. The mere possession 
of burglar’s tools is punishable by a 
ten-year period of imprisonment, 
while the offense of using those tools 
to break and enter during the day is 
punishable by but five years. Many 
examples might be cited of the dis- 
proportion between punishments for 
offenses against property as compared 
with offenses against persons. The 
forgery of a check, for instance, car- 
ries with it a permissible fourteen-year 
prison term, while cruelty to chil- 
dren is punishable by only a four- 
year maximum. 

We all ruminate on the history of 
our criminal codes. Generally speak- 
ing, the laws which provide penalties 
for specific offenses lag behind changes 
in the society they would protect, and 
there appears to be a reluctance to 
amend or repeal in keeping with the 
times. Michigan’s penal code is clut- 
tered up with obsolete and inappro- 
priate acts. We still have a statute on 
our books which makes it a criminal 
offense to incite Indians to violate a 
treaty. We also have a statute dealing 
with counterfeiting, despite the fact 
that Michigan does not issue coin or 
currency of any type. 

Along with the historical oddities, 
we occasionally find “hysterical” laws. 
Public revelations of a particularly 
odious offense—graft or corruption, 





for instance—are sometimes followed 
by the enactment of laws more puni- 
tive than those they replace. Although 
publicity of this kind may give the 
public notice of wrongdoing, and may 
be intended as a deterrent, the re- 
sulting hastily enacted statutes some- 
times contain inherent inequities. For 
example: our drug laws as amended in 
1952 permit a ten-year term of im- 
prisonment for a first offender in 
possession of narcotics. They also pro- 
vide that the addict or user be handled 
separately from the seller or posses- 
sor, subject to a maximum one-year 
jail term during which he shall re- 
ceive psychiatric care and treatment. 
Nonetheless, there is nothing to pre- 
vent the addict who has in his pos- 
session, for his own use, one cap, or 
one marijuana cigarette, from being 
convicted and sentenced to a maxi- 
mum ten-year term of imprisonment 
for possession. 


Sentencing Disparities 

We must say something about the 
controversial topic of sentencing prac- 
tices. The disposition of the individual 
offender by our courts may be as di- 
versified as the personalities, experi- 
ences, and beliefs of the various pre- 
siding judges. This is not to imply 
that the courts act by whimsy or by 
caprice, but rather to recognize that 
even the most capable and experi- 
enced members of the judiciary are 
first of all individuals, guided in large 
part by their personal convictions. 
Consequently, we do have a wide 
variance in sentences for like offenses 
committed in like circumstances by 
persons with similar backgrounds and 
patterns of behavior. 
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In our large metropolitan areas 
there is the problem of the overloaded 
docket and the overburdened prose- 
cutor. Thus we run into the unde- 
sirable practice of accepting a plea 
to a lesser charge in one jurisdiction, 
while in another less burdened ju- 
risdiction a more severe disposition is 
made for the same offense. This prac- 
tice provides an opportunity best 
known to the oldtimer, the habitual 
criminal, and he does not hesitate to 
take advantage of it. 

Thus we submit that administration 
and the sound management of men 
by men require certain flexibilities. 
Public indifference, shortage of funds, 
and the other plethora of correctional 
problems plague us in varying de- 
grees in Michigan. These should be 
reduced. 


A department of correction should 
be given at the very least a sound 
legal basis, including a sound penal 
code and criminal procedure, on 
which to operate at an optimum 
level. Constant examination and re- 
examination of these codes should 
take place. Harsh, incomplete, obso- 
lescent codes defeat the objectives of 
an ambitious, intelligent, and desira- 
ble program of rehabilitation. There 
are too many roadblocks in correc- 
tional work without the additional 
need to war with an impediment re- 
movable through sound planning and 
legislation. 


The basic principles which have 
been evolved by society for its own 
protection and for the intelligent 
treatment of those who violate its 
laws should not be subverted by un- 
harmonious statutory provisions. 
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The A.L.I. Model Penal Code 


FRANK P. GRAD 


Associate Director, Legislative Drafting Research Fund, and 
Lecturer in Law, Columbia University School of Law 


ROPOSALS to prepare a model 

penal code have been on the 
agenda of the American Law Insti- 
tute for almost twenty-five years, but 
work on the code began only some 
five years ago, soon after the Rocke- 
feller Foundation granted the funds 
to support this major undertaking. 
The project had first been advanced 
in 1931 by a Joint Committee on Im- 
provement of Criminal Justice, com- 
posed of representatives of the Amer- 
ican Bar Association, the American 
Law School Association, and _ the 
American Law Institute.1 A similar 
proposal was again made, after a year 
of study, by an Advisory Committee 
on Criminal Justice, which submitted 
a report to the Institute in 1934.2 The 
American Law Institute had, of 
course, been interested in the field 
of criminal law reform even earlier. 
In 1923, the Institute began a study 
and published a report on the defects 
of the American criminal law,’ and in 
1931 the Institute completed and pub- 
lished its Model Code of Criminal 
Procedure. 


Although major portions of the 
Model Penal Code have been com- 
pleted, the work is not yet finished, 
and more remains to be done in some 
areas—including definitions of speci- 


1See 56 A.B.A. Rep. 25, 494, 513 (1931). 

*“Report in Relation to Future Work of 
the Institute,” 12 Proceedings A.L.I. 369 et 
seq. (1935). 

* American Law Institute, A Survey and 
Statement of the Defects in Criminal Justice 
(1923) . 
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fic crimes, which is the main emphasis 
of this article. The time spent on the 
preparation of the portions completed 
indicates both the great care taken 
in the code’s formulation and the am- 
bitious scope of the project. 

The work on the code, under the 
direction of Professor Herbert Wech- 
sler, of Columbia Law School, as 
Chief Reporter, assisted by Associate 
Reporters Professor Louis B. Schwartz, 
of Pennsylvania Law School, and Pro- 
fessor Paul W. Tappan, of New York 
University, formerly Chairman of the 
U.S. Board of Parole, follows the 
usual procedure of the American Law 
Institute. The reporters explore and 
study particular topics and prepare 
initial drafts and detailed explanatory 
commentary, listing available source 
materials, and raising the policy is- 
sues. The reporters’ draft is critically 
examined and debated, first by a select 
Advisory Committee consisting of 
judges, lawyers, criminologists, penol- 
ogists, and psychiatrists, and then by 


‘Francis A. Allen, Sanford Bates, Dale E. 
Bennett, James V. Bennett, Curtis Bok, 
Charles D. Breitel, Ernest W. Burgess, 
Leonard S. Cottrell, Samuel Dash, George H. 
Dession (deceased), Gerald F. Flood, Law- 
rence Z. Freedman, Stanley H. Fuld, Sheldon 
Glueck, Manfred S. Guttmacher, Learned 
Hand, Albert J. Harno, Henry M. Hart, 
Kenneth D. Johnson, Florence M. Kelly, 
Thomas D. McBride, Jerome Michael (de- 
ceased) , Winfred Overholser, John J. Parker, 
Timothy N. Pfeiffer, Orie L. Phillips, Morris 
Ploscowe, Frank J. Remington, Joseph Sara- 
fite, Thorsten Sellin, Arthur H. Sherry, Joseph 
Sloane, Floyd E. Thompson, Lionel Trilling, 
Will C. Turnbladh, John Barker Waite; ex- 
officio: Harrison Tweed, Herbert F, Goodrich. 


128 FRANK P. GRAD 


the Institute’s Council, composed of 
eminent jurists.5 Finally, the draft 
reaches the general session of the In- 
stitute, which either adopts it or re- 
fers it back for further study or redraft 
in accordance with the Institute’s 
views. There may be revisions of the 
draft at any point of the procedure. 
Until the entire draft is completed, 
all decisions of the Institute are 
tentative only. Each part of the draft 
thus undergoes a thorough screening 
process, so that every part of the code 
will reflect a considered, balanced 
judgment concerning the policies and 
aims to be served by the criminal law. 


Organization and Scope 


The Model Penal Code consists of 
four parts. The first part contains 
general provisions. It covers such mat- 
ters as principles of liability—criminal 
intent and culpability, complicity; de- 


fenses negating mens rea, such as ig- 
norance, mistake, or compulsion; the 
law of justification for conduct other- 
wise criminal; the effect of mental de- 
fect or disorder, and the effect of 
infancy, on responsibility; other gen- 
eral matters covered are the law of 


* Dillon Anderson, Francis M. Bird, John 
G. Buchanan, Charles Bunn, Howard F. 
Burns, Herbert W. Clark, Homer D. Crotty, 
R. Ammi Cutter, Norris Darrell, Edward J. 
Dimock, Arthur Dixon, Charles E. Dunbar, 
Jr., James Alger Fee, Gerald F. Flood, Erwin 
N. Griswold, H. Eastman Hackney, Learned 
Hand, Albert J. Harno, William V. Hodges, 
Joseph C. Hutcheson, Jr., Laurance M. Hyde, 
William J. Jameson, Joseph F. Johnston, 
Monte M. Lemann, William L. Marbury, 
Robert N. Miller, John J. Parker, George 
Wharton Pepper, Timothy N. Pfeiffer, Orie 
L. Phillips, Frederick D. G. Ribble, William 
A. Schnader, Bernard G, Segal, Henry Upson 
Simms, Eugene B. Strassburger, Floyd E. 
Thompson, Harrison Tweed, Cornelius W. 
Wickersham, Raymond S. Wilkins, Charles H. 
Willard, Laurens Williams, Charles E. 
Wyzanski, Jr. 


conspiracy and criminal attempts, the 
types of disposition (suspended sen- 
tence, probation, fine, or commitment) 
which courts may use, and the criteria 
to be considered in imposing these 
sentences. 


The first part of the code also con- 
tains a classification of offenses ac- 
cording to their seriousness. There are 
six categories: felonies of the first, 
second, and third degree; misdemean- 
ors; petty misdemeanors; and, finally, 
the noncriminal category of violations. 
Much of the material articulated in 
the first part of the code is closely 
relevant to the definitions of specific 
crimes which constitute the second 
part of the code. One example will 
have to suffice. 


The mental state that must accom- 
pany the commission of a crime before 
it may be so denominated (the de- 
fendant’s “criminal intent’) is ana- 
lyzed as part of the culpability re- 
quirements of the code. Four concepts 
—purpose, knowledge, recklessness, 
and negligence—are explicitly defined 
for use in connection with the defini- 
tions of specific crimes. The principle 
is laid down that a showing of reck- 
lessness on the defendant’s part suffi- 
ciently fulfills the culpability require- 
ment, unless the definition of a crime 
specifically calls for purpose (willful- 
ness) or knowledge. Negligence alone 
does not meet the culpability require- 
ment to convict, unless negligence is 
expressly declared sufficient to fulfill 
the requirement. Moreover, a_hier- 
archy of culpability is provided for, 
in that the code provides that if “‘neg- 
ligence suffices to establish a material 
element of an offense, such element 
also is established if a person acts pur- 
posely, knowingly, or recklessly. When 
recklessness suffices to establish a ma- 
terial element, such element also is 
established if a person acts purposely 
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or knowingly. When acting know- 
ingly suffices to establish a material 
element, such element also is estab- 
lished if a person acts purposely.’® 

The second part of the code con- 
tains the definitions of specific of- 
fenses, which will be dealt with in 
some detail in this article. 


The third part deals .with treat- 


ment and correction, and regulates 
methods that have been authorized for 
the disposition of convicted offenders 
—including suspension of sentence, 
probation, fines, imprisonment, dis- 
abilities resulting from conviction, 
and their removal. 


The fourth part covers the “organ- 
ization of correction,” the establish- 
ment and administration of the 
department of correction, board of 
parole, probation service, and related 
agencies. 


The Model Penal Code is not de- 
signed as a “model” criminal statute 
for uniform enactment by the states. 
Its draftsmen are fully aware of the 
local and regional differences in points 
of view, values, and circumstances. 
The aim of the Institute is rather to 
examine and articulate problems of 
the criminal law, to debate alternative 
solutions, and to formulate the con- 
clusions in clear statutory language. 
If any jurisdiction sees fit to adopt 
parts of the finished product, so much 
the better. If not, the value of the 
“model” will lie both in the articula- 
tion of the issues which thoughtful 
students of criminal law must face, 
and in the array of data and sources 
collected. Unlike the revisors of the 
Louisiana and Wisconsin criminal 


*A.L.I. Model Penal Code, Tentative Draft 
No. 4, pp. 12-15 at p. 14; also see pp.123-132. 
(Hereafter, citation to the A.L.I. Model Penal 
Code will be given by citing the Tentative 
Draft number.) 


codes, the Institute is not bound by 
considerations of the draft’s immediate 
acceptability for enactment. While 
this does not mean that the Institute 
may safely fail to take into considera- 
tion the state of public opinion, or 
that, on the other extreme, the Model 
Penal Code is conceived as an “ideal” 
unattainable here and now, it does 
mean greater freedom and detachment 
in the analysis of problems than would 
be possible if the draft were aimed 
at speedy acceptance and adoption.’ 


Sentencing under the Code 


In the discussion of the definitions 
of specific crimes which is to follow, 
it must be kept in mind that the 
Model Penal Code is far more highly 
integrated than the criminal codes 
commonly on the statute books. The 
part dealing with specific crimes, 
which usually constitutes the bulk 
of existing codes, will be relatively 
short, since such matters as principles 
of culpability, matters of mitigation 
or justification, and complicity are 
disposed of in the general provisions. 
So also, while traditional codes usu- 
ally state the applicable penalty as 
part of the substantive provisions gov- 
erning a particular crime, and com- 
monly proliferate penalties just as 
specific crimes have been proliferated, 
the Model Penal Code classifies each 
offense into one of five categories— 
namely, in their descending order of 
seriousness: first degree felony, sec- 
ond degree felony, third degree felony, 
misdemeanor, and _ petty  misde- 
meanor.8 The code prescribes the 
limits of the sentence applicable to 
each category. In our view, this nar- 
row classification is wholly adequate; 


7™Cf. Wechsler, “A Thoughtful Code of 
Substantive Law,” Journal of Criminal Law 
and Criminology, Jan.-Feb. 1955, p. 525. 
® Tentative Draft No. 2, pp. 6-11. 
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too many distinctions of this order 
reduce the force of each and produce 
unjust inequalities which impede the 
administration of correction. 

The subsequent discussion of spe- 
cific crimes will be more meaningful 
if the code’s sentencing structure, in- 
herent in this classification of crimes, 
is understood. The court is empow- 
ered, in all cases, to suspend sentence, 
to fine or put on probation, or to com- 
bine a fine with any other sentence. 
When the judge commits the felony 
offender, the prison sentence is in- 
determinate, with a maximum fixed 
for each category of offenses by the 
legislature, and a minimum deter- 
mined by the sentencing judge within 
a fairly narrow range. Sentences for 
“ordinary” terms are as follows: 


Ordinary Terms 


Maximum 
5 yrs. 


Minimum 
l- 2 yrs. 
l- 3 yrs. 10 yrs. 
1-10 yrs. life® 

These are the “ordinary” terms. 

Under the code a sentencing judge 

may in his discretion impose an “ex- 

tended” rather than an “ordinary” 
term if he finds that the defendant is 

a persistent offender whose commit- 

ment for an extended term is neces- 

sary for the protection of the public; 
or that he is a professional criminal; 
or that he is a dangerous, mentally 
abnormal person found on psychiatric 
examination to present a serious dan- 
ger to others; or that he is a multiple 
offender whose crimes were so nu- 
merous that consecutive sentences for 
them all would be longer than the 
extended term for the most serious 
of his offenses.1° When the court im- 


Felony 
Third degree 
Second degree 
First degree 


® Tentative Draft No. 4, p. 42. The mini- 
mum sentence for third degree felonies is 
under active. reconsideration. 

7d. at pp. 49-51. 


poses an extended term under the 
code, it has the power to control the 
maximum as well as the minimum of 
the indeterminate sentence, as follows: 


Extended Terms 


Minimum 
1-2 yrs. 


Felony 
Third degree 
Second degree 
First degree 


Maximum 
5-10 yrs, 
1-5 yrs. 10-20 yrs. 

10-20 yrs. life! 


It should be stressed, however, that 
the extended term is envisaged as 
an extraordinary, unusual sanction, 
which unlike the commonly inflexible 
habitual offender laws on the books 
in many states preserves the court’s 
discretion in sentencing. It should also 
be noted that the extended term 
differs from established habitual of- 
fender legislation in that the length 
of the extended term varies with the 
gravity of the offender’s last offense— 
namely, the offense for which he is 
being sentenced; the aim is to dis- 
courage judicial nullification which 
has attended habitual offender legis- 
lation by reason of its usual inflexi- 
bility and failure to take into con- 
sideration the last offense which 
brings such laws into play. 


For misdemeanors the code would 
permit the court to sentence for a 
definite term not exceeding one year, 
and for petty misdemeanors for a 
definite term not exceeding three 
months. Extended terms for misde- 
meanors and petty misdemeanors are 
indeterminate: For misdemeanors the 
minimum, to be set by the court, is 
six months to one year; the maximum 
is three years. For petty misdemean- 
ors, the minimum, to be set by the 
court, is three to six months; the 
maximum is two years.!* 


“Jd. at p. 43. The minimum sentence for 
third degree felonies is under active recon- 
sideration. 

2 Id. at p. 44. 
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Substantive Crimes 


The aims of a thoughtful penal 
code in defining substantive crimes 
have been articulated by the Chief 
Reporter: 

In defining the substantive crimes, it 
[the model code] would be animated by 
consistent insights as to where the evils 
that should be prevented lie, avoiding 
exculpations that are merely technical and 
accidental or incriminations when the 
antisocial factor is not there. . . . In dis- 
tinguishing among offenses, it would 
eliminate proliferation where it serves no 
useful purpose but would recognize that 
specificity has merits both in prosecution 
and defense. In the discriminations that 
it makes for varying the punishment or 
treatment of offenders, it would reflect 
important differences in harmfulness of 
conduct and the consequent importance 
of deterring it, in the probable danger- 
ousness of the individual whose conduct 
is involved, or in public demand for sanc- 
tions so inexorable that it cannot be 
denied.!8 

An examination of some specific 
areas of the code where crimes have 
been defined may indicate how well 
these aims have been realized. 


Offenses against Property; Theft 


Article 206 of the Model Penal 
Code, entitled “Offenses against Prop- 
erty,”!4 contains provisions relating to 
theft, fraudulent practices (including 
fraudulent business practices), non- 
fraudulent misapplication of prop- 
erty, and property destruction viewed 


* Wechsler, supra. note 7, at p. 526. Also 
see Wechsler, “The Challenge of a Model 
Penal Code,” Harvard Law Review, May, 
1952, p. 1097; “Correctional Practices and the 
Law,” Federal Probation, March 1953, p. 16; 
“Some Observations on A.L.I. Model Penal 
Code,” American Bar Association Journal, 
April, 1956, p. 321; “Legal Scholarship and 
Criminal Law,” Journal of Legal Education, 
Vol. 9, 1956, p. 18. 

“Tentative Draft No. 4, pp. 59-85; Com- 
mentary in Tentative Draft No. 2, pp. 58-139. 


as criminal mischief. The most im- 
portant of the categories listed, 
namely the crime of theft,15 will be 
treated here with emphasis on dis- 
tinctive and novel ideas in the draft. 

The aim of the code in respect to 
this crime, under section 206.60, ‘““Con- 
solidation of Theft Offenses,” is as 
follows: 


This article establishes theft as a single 
offense in place of the heretofore distinct 
offenses known as larceny, cheating, ob- 
taining by false pretense, embezzlement, 
fraudulent conversion, extortion, black- 
mail, and the like. An accusation of theft 
may be supported by evidence that it was 
committed in any manner that would be 
theft under this Article, despite particular- 
ization in the indictment or other specifi- 
cation regarding the manner in which the 
theft was committed, subject only to the 
power of the court to ensure fair trial by 
granting a continuance or other appro- 
priate relief where the conduct of the 
defense would be prejudiced by lack of 
fair notice of the charge or by surprise.!® 


The categories of theft established 
in the code accordingly avoid the 
limiting terminology of common law 
theft, setting forth, rather, the man- 
ner in which theft may actually be 
perpetrated by unauthorized taking or 
disposition, by deception, by intimida- 
tion, by failure to make required dis- 
position of funds received, by pur- 
posely omitting to take reasonable 
measures to restore lost or misdeliv- 
ered property to the person entitled to 


-have it, by temporary deprivation or 


use of property, by obtaining labor 
or services by deception or intimida- 
tion, and by receiving stolen property. 

Apart from this unification of all 
theft offenses, some of the more note- 
worthy aspects and innovations of the 
draft may be mentioned. As in 


%5 Jd. at pp. 59-73; Commentary in Tentative 
Draft No. 2, pp. 59-113. 
© Tentative Draft No. 4, pp. 82-83. 
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other parts of the code, the draft 
avoids common law terminology, such 
as “caption” or “asportation,’ and 
such terms as “steal” or “embezzle” 
which do not define acts necessary to 
constitute crime, but rather require 
reference to previously existing com- 
mon law. Theft of movable property 
is defined in terms of taking and 
exercising unauthorized control over 
movable property of another with the 
purpose of applying or disposing of 
it permanently for the benefit of the 
taker or of another person not en- 
titled to it. Theft of immovable prop- 
‘erty—a somewhat novel concept in 
itself—occurs when a person who has 
the power to transfer or encumber 
this kind of property belonging to 
another does so without authority, 
either for his own benefit or for the 
benefit of someone else not entitled 
to it. 


Theft by deception, which encom- 
passes such common law crimes as ob- 
taining by false pretense, or cheating, 
is considerably broader than existing 
categories. Under the draft the decep- 
tion need not be as to an “existing 
fact.” The subject matter of the mis- 
representation inducing another to 
part with his property may be as to a 
matter of value, law, or opinion; it 
may even be promissory in nature. 
That is, it is just as much theft by 
deception to misrepresent the true 
state of one’s intentions, or one’s 
true Opinion, as it is to misrepresent 
a brass watch as being gold. The draft 
expressly exempts ordinary “puffing” 
(i.e., the usual exaggerated claims of 
advertisers), however, and clearly pro- 
vides that nonperformance of a prom- 
ise alone is not sufficient to prove that 
the promise was fraudulent when 
made. To commit theft by deception, 
also, it is sufficient that the thief pur- 
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posely “reinforces” a false impression 
which is in the victim’s mind. The ex. 
tension of the theft-by-deception cate. 
gory might be cited as an example of 
the draft’s avoiding merely technical 
exculpations. Obtaining property by 
misrepresentation of matters other 
than “existing fact’ is no less repre- 
hensible than the more conventional 
ground for liability, and no less harm- 
ful socially. Moreover, whether a 
given misrepresentation is a misstate- 
ment of fact or of law may well be 
a subject of disagreement even among 
lawyers. There is thus no reason to 
distinguish between the two crimi- 
nologically, whatever the difference 
in the difficulty of proof may be in 
some situations. It is the purposeful 
misrepresentation which the code, 
quite properly, makes the common 
gravamen of the offense. 


Another theft category which in- 
volves the relinquishment of a finely 
spun technical distinction in present 
criminal law is that of “theft by fail- 
ure to make required disposition of 
funds received” (Section 206.4). An 
example will illustrate the issue in- 
volved: an employer, by agreement, 
deducts a percentage of his workers’ 
wages to pay their insurance premi- 
ums; he deducts but does not pay the 
premium—under existing larceny or 
embezzlement statutes he is not guilty 
of a misappropriation, since he neither 
received nor held anything which, in 
law, is the property of the employees. 
On the other hand, if the employee 
had drawn his full pay at one window, 
and had turned back to his employer 
part of his pay at another window for 
the purpose of such payments, the 
courts would not, under existing laws, 
have any such difficulty. The Model 
Penal Code abolishes this criminolog- 
ically insignificant distinction, 
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An interesting and novel category 
of theft in the code is that of “theft 
of lost property and property deliv- 
ered or transferred by mistake” (Sec- 
tion 206.5). A person commits theft 
if he assumes control of lost property, 
or of misdelivered property, and if he 
“purposely omits to take reasonable 
measures” to restore it to the person 
to whom it belongs; the “reasonable 
measures” to be taken are enumerated, 
and consist of the kind of measures 
which persons would normally take 
under the circumstances. The pur- 
poseful omission of such measures is 
the essence of the crime. While the 
conclusion is not, perhaps, inescap- 
able, the reasoning leading to the 
the conclusion is of interest: 


Even though a finder may take posses- 
sion with intent to keep the property from 
the owner, he is not liable to conviction 
under this section if within a reasonable 
time he acts to restore the property to the 
owner. Thus essentially finders are pun- 
ished for failure to act rather than for an 
initial misappropriation. Common law 
theory of larceny as an infringement of 
another’s possession required a determina- 
tion of the actor’s state of mind at the 
moment of finding, for an honest state 
of mind at that point would preclude the 
felony conviction; the subsequent forma- 
tion of a dishonest purpose would not be 
criminal since he would already be in 
possession. The search for an initial frau- 
dulent intent appears to be largely make- 
believe. The realistic objective in this area 
is not to prevent the initial appropriation 
but to compel subsequent acts to restore to 
the owner. Therefore the section permits 
conviction even where the original taking 
was honest in the sense that the finder 
then intended to restore, but subsequently 
changed his mind; and it bars conviction 
where the finder acts with reasonable 
promptness to restore the property, even 
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though he may have entertained a fraudu- 


lent purpose at some time during his 
possession? 


It may be mentioned that the code 
establishes a new category in regard 
to “theft of labor or service” (Sec- 
tion 206.7)—i.e., obtaining labor or 
service by deception or intimidation, 
when the offender knows that the 
provision of such labor or service is 
part of the calling or business of the 
person providing it. 

The treatment of the crime of re- 
ceiving stolen goods as theft itself is 
possible by defining theft, in part, 


‘as “exercising unauthorized control” 


over the property of another. This 
consolidation, it is asserted, will avoid 
undesirable technical difficulties in 
convicting a person who cannot ex- 
plain his possession of stolen goods, 
and it will also prevent double con- 
victions on the same state of facts— 
i.e., where a person convicted as a 
participant in a larceny is, in addi- 
tion, convicted of the crime of receiv- 
ing stolen goods because he accepted 
his share of the proceeds. 

Penalties for simple theft are 
graded according to the amount in- 
volved. Theft of $50 or less constitutes 
a petty misdemeanor (maximum, 
three months); more than $50 but 
less than $500, a misdemeanor (maxi- 
mum, one year); more than $500, a 
third degree felony (minimum, one 
to two years; maximum, five years). 
However, if the defendant proves that 
he did not know, and had no reason- 
able ground to anticipate, that the 
value of the property stolen was more 
than $50 or $500, the amount in- 
volved is deemed to be the highest 
value he could reasonably have an- 
ticipated. The scheme takes account 
both of the generally accepted judg- 


Tentative Draft No. 2, pp. 83-84. 
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ment that the larger the amount 
stolen, the more serious the offense, 
as well as of the fact that the amount 
involved has criminologic significance 
only if it corresponds with the thief’s 
expectations. Consider, for example, 
the case of the tramp who is caught 
stealing a shabby overcoat off a 
restaurant coat rack; he would psy- 
chologically—and, under the code, 
legally—be a petty thief, even though, 
unexpectedly, several $100 bills are 
found in the overcoat pocket. 


Certain thefts, however, are pun- 
ished as third-degree felonies regard- 
less of the amount involved—namely, 
theft by receiving, if the receiver is a 
dealer in stolen goods; or if the actor 
is a fiduciary in regard to the stolen 
property; or if the property is that of 
the government or of a credit institu- 
tion and the thief was entrusted with 
its safekeeping; or if the stolen prop- 
erty is a motor vehicle or a gun. For 
various, readily apparent reasons, 
these categories either constitute par- 
ticularly reprehensible breaches of 
trust, or involve professional crime, 
or other special hazards. 

The code’s maximum penalties for 
theft are considerably lower than 
those presently provided in law. The 
most common maximum for non- 
aggravated grand larceny is ten years; 
the range of the maximum through- 
out the states is from five to twenty- 
one years. The ordinary term’s maxi- 
mum for felonious theft under the 
code is only five years. Taking a 
vehicle without consent, under cir- 
cumstances not amounting to theft— 
the “joy-ride”—is punishable as a 
petty misdemeanor (maximum sen- 
tence, three months); under existing 
state laws, the most frequent maxi- 
mum for this offense is one year, and 
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maximums range from ten days in 
Pennsylvania to twenty years in Ohio! 


Sexual Offenses 

Another area of the criminal law 
in which the American Law Institute 
has substantially completed its draft 
is that of sexual offenses.18 This im- 
portant part of the law has long suf- 
fered from a lack of basic objective 
knowledge, from a reluctance to apply 
what basic knowledge there is to the 
formulation of a code reflecting a 
contemporary point of view, from a 
confusion of ethical, moral, or re- 
ligious values with the more limited 
aims of describing criminal behavior, 
and from hypocrisy. Moreover, there 
is probably no other area of statutory 
law in which criminal behavior has 
been described with less particularity 
and with greater reliance on common 
law precedents. In definitions of 
crimes, such delicacy is misplaced—to 
prohibit “the crime against nature” 
without further definition is a pro- 
hibition which in any other field of 
criminal law ought to be held void for 
vagueness. Finally, the subject of 
sexual offenses is one in which the law 
may well draw on the experience and 
insights of other disciplines, such as 
medicine, psychiatry, and sociology. 


ILLic1r COHABITATION 


In developing the code’s article on 
sexual offenses, a recurring problem 
has been to differentiate criminal acts 
from behavior which, although mor- 
ally questionable, creates no risk to 
society and should not be made crimi- 
nal. The issue had to be faced initially 
on the question whether adultery and 
fornication should be defined as 
crimes. After tracing the religious an- 
tecedents of present law, the drafts- 


% Tentative Draft No. 4, pp. 86-95; Com- 
mentary at pp. 204-302. 
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men considered the secular justifica- 
tion for provisions punishing illicit 
intercourse: 


(1) promotion and preservation of the 
institution of marriage, (2) prevention of 
disturbances of the peace provoked by 
seduction of female relatives, (3) preven- 
tion of behavior which, being carried out 
in public, not only contravenes the morals 
of others, but openly and provocatively 
flouts their standards, (4) prevention of 
illegitimacy, a hardship upon the child 
and the community, and (5) prevention 
of disease.!® 


After examining each of these aims 
in the light of the findings of other 
disciplines as well as of the law, the 
draftsmen found some slight merit in 
the second and third points and sub- 
mitted a draft prohibiting illicit co- 
habitation or intercourse if the be- 
havior is open or notorious, if the 
couple are adoptive parent and child, 
or if they are related by affinity in a 
degree that would make the relation- 
ship incestuous if they were blood 
relatives (for instance, if they were 
stepbrother and stepsister). The main 
purpose of this submission was to raise 
the policy issue before the Institute. 
The Advisory Committee, on which 
both law and other disciplines are 
represented, approved the section as 
drafted. The Council of the Institute 
(consisting of lawyers only) deleted 
the section entirely, thus rendering 
adultery and fornication no longer 
criminal. The considerations which 
had persuaded the Advisory Commit- 
tee to define very narrowly the crim- 
inality of these acts led the Council to 
conclude that, even so narrowly de- 
fined, criminal liability for adultery 
and fornication would do more harm 
than good. The plenary session of the 
American Law Institute upheld this 
judgment of the Council. 


* Id. at p. 207. 


BIGAMY AND POLYGAMY 


The Model Penal Code treats 
bigamy and polygamy in generally 
the same manner as existing codes, 
rejecting the possible alternative of 
restricting the law of bigamy to cases 
of fraudulent imposition. The code 
makes some valuable minor contribu- 
tions in rejecting some of the more 
technical and outdated defenses to 
the charge of bigamy allowed in a 
number of jurisdictions. Under the 
code, bigamy and bigamous cohabita- 
tion are declared misdemeanors (max- 
imum, one year); polygamy is a 
felony of the third degree (minimum, 
one to two years; maximum, five 
years); a person who knowingly is a 
partner to a bigamous or polygamous 
marriage commits a misdemeanor. 
The maximum penalties are low 
compared to present penalties for 
bigamy and polygamy, which range 
from two years (Hawaii) to twenty- 
one years (Tennessee); five years is 
the most common maximum. 

INCEST 

The crime of incest is defined in the 
code to consist of cohabitation or 
sexual intercourse “with an ancestor 
or descendant, a brother or sister of 
the whole or half-blood, or an uncle, 
aunt, nephew or niece of the whole 
blood.”2° This definition was arrived 
at after an examination of the various 
rationales advanced to explain the fact 
that in the case of incest, the state 
undertakes ‘“‘to punish activity which 
may be carried on in private, by mu- 
tual intelligent consent of the par- 
ticipants, and without obvious impact 
on the community.”*! Biblical, ge- 
netic, sociological, and anthropologi- 
cal explanations for the prohibition 
of incest are examined, as well as the 
pragmatic consideration that even if 


Id. at p. 88. 
"Td.at\p. 231. 
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it were demonstrable that incest laws 
promote no secular goal, a legal pro- 
hibition may still be necessary in 
view of the general abhorrence of this 
behavior, so that penal law as such 
may enjoy the acceptance and respect 
of the community. An examination of 
incest cases reported during a twenty- 
year period revealed that in almost 
all of them a male was prosecuted for 
relations with his daughter or step- 
daughter. The definition of incest 
ultimately adopted in the code is 
based on the conclusion that the 
crime ought to be confined to rela- 
tionships presenting a relatively clear 
biological risk and a high likelihood 
of abuse of parental and other familial 
influence. Incest is declared a felony 
of the third degree, which is punish- 
able by commitment of from one to 
five years. This compares with a range 
of maximum penalties of from one 
year (Virginia) to fifty years (Cali- 
fornia and New Mexico); the most 
common maximum for incest in 
American jurisdictions is ten years. 


RAPE 

The crime of rape has been graded 
in accordance with an estimate of the 
dangerousness ‘of the behavior in- 
volved. The highest degree of felony, 
punishable by a maximum term of 
life imprisonment, is reserved, how- 
ever, for a rather narrow category— 
namely, forcible rape, in which the 
victim suffers serious physical injury, 
or in which the victim “is not a 
voluntary social companion” of the 
perpetrator “and has not previously 
permitted him sexual liberties.”?? 
Other instances of rape by force or 
its equivalent, where the two espe- 
cially aggravating conditions do not 
apply, are treated as felonies of the 
second degree. Rape by force or its 
equivalent covers compulsion to sub- 


= I]d. at p. 89. 
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mit to carnal knowledge by force or 
violence and by a fear of death, physi- 
cal injury, or extreme pain to the 
woman herself or to a member of 
her family; the administration of 
drugs to overcome resistance; carnal 
knowledge of a female who is uncon- 
scious or physically powerless to re- 
sist, or of a female who is less than 
ten years old, whether or not the 
perpetrator is aware of the fact. Car- 
nal knowledge is here defined as sex- 
ual intercourse, including intercourse 
per os or per anum, with some pene- 
tration however slight of the female 
by the male sex organ. This defini- 
tion broadens the usual scope of rape 
to include intercourse other than 
normal, since the outrage to the vic- 
tim is no less serious; the definition 
retains the usual requirement of 
“penetration however slight,” which 
has been criticized, in part, because 
the complaining witness’ testimony is 
likely to be more accurate when the 
issue is whether there was any pene- 
tration than when the question is 
how much. 


A lesser degree of rape, intercourse 
without legally effective consent, is 
declared to be a felony of the third 
degree. This offense covers carnal 
knowledge under intimidation (short 
of force or violence), or where the 
perpetrator knows that the woman's 
submission “is due to substantially 
complete incapacity to appraise or 
control her own behavior,” except 
where she is over eighteen and has lost 
that capacity as a result of voluntarily 
using drugs or intoxicants in the com- 
pany of the perpetrator; this would 
make intercourse with a low-grade 
mental defective a felony of the third 
degree. Intercourse without legally 
effective consent is also committed 
when the perpetrator knows that the 
female submits because she is un- 
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aware that a sexual act is being com- 
mitted upon her (when she believes 
that she is being medically examined 
or treated, for instance), or because 
she falsely supposes ‘that he is her 
husband. The usual statutory rape 
is covered by making carnal knowl- 
edge of a female who is less than six- 
teen years old a felony in the third 
degree if the male is at least five 
years older than the female. Since 
the purpose of statutory rape legis- 
lation is to protect immature girls 
against victimization, the required 
age difference gives some assurance 
that the girl is a victim, rather than 
a companion in adolescent sex ex- 
perimentation. The code makes it a 
defense to a charge of statutory rape 
that the girl, though less than six- 
teen years old, is a prostitute or other- 
wise promiscuous. This, of course, 
follows from the rationale of stressing 
the prevention of victimization. 


SEDUCTION 


The code would punish as a mis- 
demeanor carnal knowledge induced 
by seduction or breach of trust. The 
category covers seduction by a prom- 
ise of marriage given in bad faith, as 
well as abuses of authority, when for 
instance the woman is less than 
twenty-one years old and the perpe- 
trator is responsible for her care, 
treatment, or education; or where 
the woman is in legal custody, de- 
tained in a hospital, school, or other 
institution, and he is responsible in 
some way for her custody or control. 
Recognizing that there are dangers 
in criminal seduction laws, which may 
give opportunities for revenge to 
jilted sweethearts, the draft has 
limited this inherent risk consider- 
ably by requiring proof that the 
promise of marriage was made in bad 
faith, and by relegating the crime to 
the category of a misdemeanor. Exist- 
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ing laws punish seduction by as much 
as ten years imprisonment. 
DEVIATE INTERCOURSE 

The provisions of the Model Penal 
Code concerning sodomy and related 
offenses are generally parallel to the 
provisions on rape, except that none 
of the sodomy offenses are in a higher 
class of felony than felony in the sec- 
ond degree (minimum, one to two 
years; maximum, ten years). The ele- 
ments of force in “deviate sexual in- 
tercourse by force or its equivalent” 
exactly parallel those of the correla- 
tive category of rape. Deviate sexual 
intercourse is defined as “penetration 
by the male sex organ into any open- 
ing of the body of a human being or 
animal, other than carnal knowledge” 
as encompassed in the provision on 
rape, “and any sexual penetration of 
the vulva or anus of a female by an- 
other female or by an animal.”2? One 
of the results of this definition is to 
make a forcible homosexual attack 
by one woman on another as punish- 
able as male homosexual attacks. 

The section would treat as a felony 
of the third degree deviate sexual 
intercourse by gross imposition—a 
category which parallels that of inter- 
course without legally effective con- 
sent, except that the age of consent in 
deviate sexual intercourse is eighteen, 
compared to sixteen in the analogous 
“statutory rape” situation. Reasons 
for this difference are the belief that 
the emotional instability of adoles- 
cence seems greater and more pro- 
longed in males, the desire to protect 
adolescents from homosexual contacts 
during the years of secondary educa- 
tion, and the hypothesis, for which 
there seems to be psychiatric support, 
that homosexual seduction during 
adolescence is likely to lead to a fixed 
pattern of sexual maladjustment. 


*7d. at p. 93. 
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Deviate sexual intercourse with 
minor wards or persons in custody, as 
well as public solicitation to engage 
in deviate sexual intercourse, are de- 
clared misdemeanors. The code also 
makes punishable as a misdemeanor 
ordinary sexual assault not involving 
intercourse, and punishes aggravated 
sexual assault, involving force, vio- 
lence, or serious physical injury, as a 
felony of the third degree. 

The code adopts the requirement 
that no person may be convicted of 
a sexual offense “upon the uncor- 
roborated testimony of the alleged 
‘victim,”** which appears particularly 
necessary in view of the private, secret 
nature of the offense, the risk of in- 
tentionally or hysterically false accu- 
sations, and the fact that in the case 
of sex offenses there is likely to be 
greater unconscious involvement on 
the part of judge and jury. The code 
also requires that complaint of a 
sexual offense be made within six 
months of its occurrence; this inno- 
vation is’based on the strong pre- 
sumption of the common law against 
a woman who is slow in complaining 
of a rape; the requirement of prompt 
complaint is well designed to bar 
fabricated accusations. 

Perhaps the most outstanding con- 
tribution of the Model Penal Code in 
relation to sex offenses has been the 
removal of consensual sodomy from 
the criminal sphere. The reporters 
proposed “to exclude from the crim- 
inal law all sexual practices not in- 
volving force, adult corruption of 
minors, or public offense,” in the view 
that “no harm to the secular inter- 
ests of the community is involved in 
atypical sex practices in private be- 
tween consenting adult partners.’’5 


“id.at p. 277. 
* Id. at pp. 90, 93, 94. 
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The proposal was unanimously ap. 
proved by the Advisory Committee, 
It was well supported by evidence 
showing the relative frequency of such 
deviate behavior, as well as by psy- 
chiatric and penological opinion sug. 
gesting the futility of treating sexual 
deviation by criminal penalties. The 
imposition of criminal liability for 
such consensual behavior also creates 
special risks of blackmail, and of en- 
forcement which is selective and ar- 
bitrary. The Council of the Institute 
nevertheless voted in favor of crim- 
inal punishment for such behavior, in 
part on the ground that, while the 
reporters’ position was rational, it was 
too far advanced to gain acceptance, 
and in part on the- ground that 
sodomy is either a cause or a symptom 
of decay of a society and should be 
repressed by law. The issue was pre- 
sented for discussion and decision to 
the 1955 session of the American Law 
Institute, and a memorable debate 
ensued between Judge Learned Hand 
and Judge Parker, with Judge Hand 
taking the reporters’ position that 
atypical sex practices between con- 
senting adults be removed from the 
sphere of criminally punishable be- 
havior. The Institute accepted the 
reporters’ recommendation. The im- 
portance of the debate was greater, 
even, than the immediate issue from 
which it arose; it served to lay bare 
the most fundamental issues of the 
purposes and aims of a code of crim- 
inal law. 


It is likely that the Model Penal 
Code, upon its completion, will exert 
a lasting influence on the develop- 
ment of the criminal law; it is certain 
that in the process of its formulation, 
it has already created a ferment of 
new ideas and a new awareness of 
basic issues in the field. 
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The Probation Officer and 
Case Recording 


HELEN SUMNER 
Faculty Member and Counselor, Merrill-Palmer School, Detroit 


ASE recording seems destined to 
C appear and reappear as a trouble 
spot in social work. This is due, in 
part, to social work’s healthy practice 
of continuous self-examination and its 
eagerness to ferret out professional 
weaknesses. At the same time, it in- 
duces speculation as to why the field 
generally deals competently with the 
abstract but less than adequately with 
the concrete. We speak authoritatively 
on psychodynamics, but with little 
agreement and no assurance on the 
eficacy of our working tools. One ex- 
planation for this is that basic knowl- 
edge is collected and integrated for 
relative permanency, whereas the tools 
through which the knowledge is 
applied often become worn and 
outmoded, periodically necessitating 
either extensive repairs or wholesale 
replacement. We become more habit- 
uated to the accumulation of knowl- 
edge than we do to the use of the 
tools. 

Perhaps it is at this juncture that 
the social worker balks at dealing 
with the concrete. He struggles against 
the loss or change of a familiar, pre- 
viously dependable tool, and discovers 
that changing a way of doing things 
is often psychologically no easier than 
changing a way of thinking. Usually, 
because he knows the change must 
come, he heeds the inevitable demands 
of reality and begins to participate 
in reshaping the old tool or designing 


159 


a new one. But the process is labored, 
painful, and slow. 

Social work has been through this 
experience time and time again with 
respect to its case records. As the 
field grew, there was expansion of the 
need for expressing that growth 
through more appropriate working 
equipment. Today, questions threaten- 
ing to topple traditional record struc- 
ture are arising. Do we really need 
case records? Do they serve the func- 
tion we say they do? Has the time 
come to discard them? Or, do we 
merely need to think of ways of al- 
tering them in order to increase their 
usefulness? What do they need by way 
of improvement? Actually, some of 
these questions were answered satis- 
factorily a long time ago, probably for 
all time. There is nothing that can 
appropriately be substituted for the 
case record, nor can it be abandoned 
altogether—it must remain if high 
standards of practice are to be main- 
tained. Not to discard, then, but to 
alter, seems the order of the day. 
Surely, out of gains already established 
we have every reason to think that the 
more we experiment with the case 
record the finer tool it will become. 


Early Concepts of Case Recording 


The primary objective of this ar- 
ticle is to examine case recording as 
it is needed and used in the field of 
probation. But first, since the prac- 
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tice of probation is based on the 
knowledge and techniques of social 
casework, attention must be directed 
to recording as it applies to the pro- 
fession in general and to at least a 
cursory examination of its historical 
development. 


Initial efforts at recording were 
doubtless based on the obvious de- 
sirability of keeping separate from all 
others those facts pertaining to a 
single family. At the same time, a 
channel was needed through which a 
developing profession could express 
its accountability both to itself and to 
the public which it serves. Profes- 
sional obligation includes more than 
the enumeration and separation of 
factual data; it encompasses also the 
necessity for describing the uses to 
which the data are put and for re- 
porting accurately what psychiatry has 
taught social work regarding the dy- 
namics of relationships between case- 
worker and client. 

Early practitioners believed that the 
surest way to maintain a high level of 
professional integrity was to include 
in the record every known detail and 
to record verbatim the interviews be- 
tween worker and client. Margaret 
Bristol! helped to correct this im- 
pression nearly twenty years ago with 
her warning (here emphasized be- 
yond her meaning) that verbatim re- 
cording is poor recording because it 
assumes an objectivity not then or 
since demonstrated as possible in hu- 
man relationships or in observations 
pertaining thereto. 

Today’s practitioners view humor- 
ously those early attempts to report 
indiscriminately and with no selec- 
tivity the work accomplished, and are 
a little abashed at the pride mani- 


1Margaret Cochran Bristol, Handbook on 
Social Case Recording, University of Chicago 
Press, 1937, p. 52. 
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fested over the growth of an ever 
increasing mass of information. 


In like manner, process recording, 
although more carefully focused and 
certainly more selective, rem aed 
nevertheless laborious, costly, and 
time consuming. As a stage in social 
work development, there was some 
justification for this. Ruby Little? 
furnishes the reminder that there was 
initially very little choice but to re. 
cord in considerable detail. Social 
work was a new and young profes- 
sion, “engaged in establishing both 
the nature of social problems con- 
fronting individuals and a method of 
help.” But professional youthfulness 
does not last forever. Social work to- 
day is demonstrating advancing ma- 
turity in its willingness to search for 
ways of condensing record content, 
rendering records more tractable (and 
hopefully less costly). and putting 
them into sharper focus in order that 
they may be more significant to social 
workers and others who have rightful 
access to them. 


Summary Recording 


One such method coming into in- 
creasing use is summary recording. 
The aim here is to describe an event 
or series of events in a manner both 
relatively brief and succinct. It can 
be employed to provide a regularly 
spaced, rather frequent summing up 
of case movement, previously de- 
scribed at greater length in the record; 
it can serve as a thumbnail sketch of 
each client-worker interview (with dy- 
namics nevertheless well defined); or 
it can pull together observations and 
information accumulated over quite 
a period of time, but not necessarily 
already in the record. 


*Ruby Little, “Diagnostic Recording,” 
Journal of Social Casework, Jan., 1949, p. 15. 
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PROBATION OFFICER AND CASE RECORDING 


Experience is showing that if proc- 
ess recording proved cumbersome, 
summary recording has equal, though 
different, disadvantages. For summary 
recording does not eliminate the need 
for describing process in the clinical 
sense of the term. Brief though it may 
be, it must still get at the essence of 
the problem and of the relationship 
existing between client and worker. 
It calls for capacity to condense and 
at the same time to communicate, an 
aptitude which at the moment seems 
to be possessed by only a privileged 
few. 

However, summary recording is al- 
ready showing its worth as an eco- 
nomical measure. As skills for it can 
be developed, it should also assist 
workers toward finer discrimination 
in recording case findings. 


Other factors producing changes in 
recording methods include the devel- 
opment of specialties within the field, 
and the professional schism which 
occurred with the emergence of the 
functional and diagnostic schools of 
thought. Case assessment and treat- 
ment goals in the various specialties 
came to be regarded as sufficiently 
different to warrant concomitant dif- 
ferences in case recording. While much 
could be said for this point of view, 
Bristol? maintains that this was not 
truly the case; her belief is that re- 
cording in each field is “basically the 
same” and that those variations which 
do occur are more or less superficial. 
She is not without support in this. 
Gordon Hamilton,‘ out of intensive 
case research and study, discovered no 
marked regional styles of recording. 
Still, there is evidence that some 


*Bristol, op. cit., p. 3. 

‘Gordon Hamilton, Principles of Social 
Case Recording, Columbia University Press, 
1946, p. vi. 
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specialties do hold a parochial view 
of the importance and rightness of 
their individual recording techniques, 
a condition which the majority of 
practitioners may later come to accept 
as justified and perhaps even desir- 
able. To the writer’s mind, the matter 
of homogeneity, or the lack of it, is 
one of the lesser problems in case 
recording, providing the method is 
logically economical and does not en- 
danger the quality of service given to 
clients. 


Responsibility of Schools 
and Agencies 


One of the major reasons for the 
persistence of recording problems lies 
in the too frequent failure of profes- 
sional schools of social work and social 
agencies to see recording as a separate 
skill, and to take direct responsibility 
for teaching it. No fault can be found 
with teaching it as an integral part 
of the total social work curriculum, 
but the assumption that a good under- 
standing of casework theory automa- 
tically carries with it the skills neces- 
sary for good recording is without 
justification. It implies a false syllo- 
gism, for while only the skilled and 
experienced caseworker can produce a 
good casework record, not all good 
caseworkers have talent for good case 
recording. Learning to be more per- 
ceptive in client relationships and to 
report succinctly the observations and 
activities of the interview situation 
can be developed through continuous 
practice and study on the part of the 
individual worker, but efforts in this 
direction will be more rewarding when 
schools and agencies have first pro- 
vided a stable foundation upon which 
the worker can build his recording 
skills. 

This does not imply that such in- 
struction would result in perfection. 
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The perfect record has not yet been 
designed. Nor is it likely to be. Social 
work recognized long ago that agency 
function, worker differences, and 
client needs vary too greatly to allow 
for any such aspiration; accordingly, 
it has never made any serious attempt 
either to postulate the need for the 
consummate record or to construct 
one. Rather, the effort has been in 
the direction of modifying certain 
aspects of the traditional form of re- 
cording and of searching for ways 
to integrate newly discovered tech- 
niques. 





































































































Purposes of the Case Record 








A pressing current concern has to 
do with whether case records are ful- 
filling their avowed purposes, pur- 
poses well known to all practitioners 
and by some considered inviolate. It 
is enough for the moment to recall 
that social work uses the record pri- 
marily as a way of facilitating treat- 
ment, and that its main purposes 
have been identified as supplying 
needs in (1) practice, (2) administra- 
tion, (3) teaching, and (4) research. 
Basically there can be no quarrel with 
these purposes as satisfactory ends in 
themselves. But the fact is that case 
records are not satisfactorily meeting 
them. 














































































































With regard to practice, for exam- 
ple, the case record has been empha- 
sized out of proportion to its intrinsic 
value, a condition undoubtedly sur- 
mised by many practitioners but sel- 
dom openly admitted. Among the 
negative results is the fact that many 
workers are prone to record with 
promotional opportunities rather than 
casework competency in mind. 

Administratively, the record too 
often serves as little more than a place 
for the quantitative measure of the 
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intake count, with other equally im- 
portant statistics omitted. 

In teaching, because a wide range 
of freedom of expression has been 
encouraged (and for numerous other 
reasons as well), records often reveal 
more about the worker than they do 
about the client. 

In research, there is evidence that 
since data are not consistent in mode 
of presentation, research efforts based 
on them for the most part cannot be 
considered statistically reliable. 

These discoveries are disconcerting 
because even though they may not 
apply to all case records, it is un- 
fortunate that they should apply at all. 


Recording in Probation 

Probation is based on (1) generic 
social work philosophy and practice, 
(2) sociology and criminology, and 
(3) limitations established by law and 
the expectations of the community. 
Dependent in large measure upon the 
care and skill with which its functions 
are applied is the correct administra- 
tion of “individualized justice.” When 
translated directly into action, the 
concept of individualized justice pro- 
vides for the humane and sensitive 
application of the law. Its utilization, 
as implemented by probation work, is 
being met with marked success as 
contrasted to previous methods of 
dealing with deviant behavior. It em- 
bodies the idea that both judicial 
and nonjudicial dispositions are more 
effective and more humane when 
based on comprehensive knowledge of 
the offender himself than when based 
solely on the nature and severity of 
his offense. The aim is to deal with 
him as an individual rather than as 
a segment of the vast army of law 
violators. 

The practice of individualized jus- 
tice endorses the clinical findings of 
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PROBATION OFFICER AND CASE RECORDING 


psychology: that treating symptoms 
alone is profitless; that criminality and 
delinquency per se are not inherited 
characteristics and therefore do not 
pose hopeless social problems. It 
brings to the front also the relatively 
new discovery in corrections that 
whenever possible and indicated, re- 
habilitation within the community 
more adequately serves the interests 
of both violator and society than does 
indiscriminate incarceration. 

Probation casework, therefore, is not 
different from any other kind of case- 
work. Essentially, the probation of- 
ficer’s aims and goals are the same as 
those of generic casework and he will 
make use of the same _ professional 
tools. But certain elements do obtain 
in court work which make for dif- 
ferences in the casework approach and 
which demand some shift of empha- 
sis in case recording (more with re- 
gard to record content, perhaps, than 
to recording techniques). 


The probation record must simul- 
taneously reflect not only the case- 
work aspects of probation, but also 
the reasoning behind the concept of 
individualized justice ( the latter more 
legal in focus). It must reflect, per- 
haps above all else, the unusual degree 
of responsibility which the court of 
necessity imposes upon its professional 
workers. One insists, of course, as 
always, that the client is any worker’s 
first and major responsibility. But 
the probation officer is additionally 
charged with protecting the rights of 
society. His client has endangered or 
trespassed against these rights and he 
must do what he can to prevent its 
happening again. Also, as one of sev- 
eral spokesmen for the court, he must 
indicate in his records familiarity with 
court procedure and with statutes gov- 
erning that procedure. He must be 
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able to define and interpret court 
function accurately and to exercise his 
own duties within the legal limitations 
and requirements of the court struc- 
ture. Finally (and of primary impor- 
tance here) he is responsible for col- 
lecting and presenting to the judge, 
in writing, the factual and clinical 
data pertinent to the individual case, 
and for reporting his findings in such 
a way as to enable the judge ade- 
quately to render a decision scienti- 
fically based and thoughtfully deter- 
mined.5 


Use of Probation Records 


Dependent on case record authen- 
ticity and proper coverage of material 
are the judge, the probation officer, 
the supervisor, the chief probation of- 
ficer, and, in some instances, other 
agencies. If probation work is to be 
answerable to these people, to clients, 
and to the community for the quality 
and quantity of work it produces, as 
it should be, its records must first of 
all meet three important criteria: (1) 
they must be accurate, (2) they must 
be complete, (3) they must wherever 
possible meet the basic purposes as- 
signed generally to all case recording 
(with particular application to court 
requirements and functions). 


® Case records are required by law in some 


states. In Michigan, for instance, Section 
771.14 of the Compiled Laws states: “Every 
probation officer shall preserve complete and 
accurate records of cases investigated by him 
and of all cases in his care by the court 
and of any duties performed by him.” 

A mandatory ruling such as this carries 
with it psychological connotations not en- 
countered in other types of casework. It is 
one thing to use a tool because it improves 
the job at hand and quite another to use it 
because it is required by law. However, the 
statute is a very good support to casework’s 
own convictions regarding the value of case 
records, 
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These criteria, with a slight varia- 
tion in wording and emphasis, would 
apply to the case records of any 
agency. Social work literature is re- 
plete with these and similar combina- 
tions of criteria, and with impressive 
itemization of record uses as envis- 
ioned by other types of casework. 
Probation, however, needs to incor- 
porate within any such itemization its 
own particular focus with regard to 
record uses (inclusive of those which 
are universally applicable). Toward 
that end, it should set down its own 
listing. The following list is recom- 
mended as a basic framework sub- 
sumed under the major functional 
categories of purposes already de- 
scribed: 

1. To assist in analytic and sys- 
tematic thinking. 

2. To provide for the orderly re- 
cording of all relevant material. 

3. To facilitate continuous upgrad- 
ing in the quality of probation officer 
performance. 

4. To suggest ways of improving 
skills and techniques. 

5. To assist in determining efficacy 
of treatment. 

6. To inform supervisor as to kind 
and quality of service being given to 
probationer. 

7. To aid probation officer in eval- 
uating own progress in adequately 
meeting needs of probationer. 

8. To provide a way for viewing one 
probationer as separate and different 
from any other probationer. 

9. To afford a quick glance at se- 
quential development. 


10. To facilitate the total treatment 
program. 

11. To serve as a resource for sum- 
marized reports to other agencies. 
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12. To avoid duplication of effort 
by serving as an immediate reference 
source should probationer subse. 
quently return to court attention. 


13. To insure minimum interrup- 
tion in supervision and treatment pro- 
gram where case must be transfered 
from one officer to another. 


14. To help supervisor evaluate 
quality of officer performance in terms 
of capacity for professional function, 
ability to organize work, knowledge 
of casework as demonstrated in prac- 
tice, and growth and progress on the 
job. 

15. To reduce through regular and 
up-to-date dictation the possibility of 
faulty recall and the resultant un- 
desirable use of clichés, stock phrases, 
and vague nonspecific material. 


16. To serve as a single repository 
for the permanent body of data col- 
lected on the probationer. 


17. To serve as a source for sum- 
mary material to the judge. 


These seventeen items must be ap- 
plied cautiously. In the first place, a 
case record, no matter how infinite its 
possibilities and how valuable its con- 
tributions, must somehow be con- 
tained within the normal 814” by 11” 
boundary lines. Moreover, many prob- 
lems coming to the court’s attention 
do not require the heavy concentra- 
tion of effort suggested by the seven- 
teen points. Many of the items will 
apply in some cases but not in others. 
The value of the listing is its use as 
a foundation upon which record con- 
tent can be built. 


Content in Probation Case Records 


Record content can be grossly de- 
fined as a body of material covering 
the factual, diagnostic, and treatment 
aspects of a case. More explicit defini- 
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tion is easily acquired once there is 
agreement as to how the record is 
to be used. In other words, record 
content is built around the purposes 
for which records are kept; the pur- 
poses serve as a guide for determining 
kind and amount of content. 

Here, too, the literature frequently 
recites various formulae pertaining to 
record content, and once again the 
overall picture is directly applicable to 
probation record content. (The minor 
differences which exist are based on 
the fact that probation clients are in 
asense atypical. They might, for in- 
stance, have been held in detention 
for a period of time, or have been 
returned from an institution to the 
community for an “on trial” period of 
adjustment. Cases such as those re- 
quire certain legal sanction and cer- 
tain paperwork—court orders, etc.) 
However, probation needs to formu- 
late its own outline for record content, 
as it does for record use. Following is 
an outline recommended as a per- 
tinent guide for developing content: 


1. Face sheet with name, age, sex, 
race, religion, address, family compo- 
sition, and other identifying data. 

2. Description of offense, and com- 
ment on the offender’s attitude toward 
offense. 

3. Social history—family background 
and family relationships. 

4. Causative factors related to of- 
fense. 

5. Diagnosis of problems and treat- 
ment needs. 

6. Plan of treatment. 

7. Copies of medical, school, psy- 
chometric, psychiatric, and employ- 
ment records, and any other similar 
data considered pertinent to client, 
his offense, or other problems. 
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8. Copy of order placing defendant 
on probation. 


9. Registration bureau clearance 
slip. 

10. Progress reports (derived from 
treatment program): 

(a) Periodic evaluation of effective- 
ness of work plan. 

(b) Description of interview con- 
tent. 

(c) Periodic account of response to 
treatment. 

(d) Notation of changes and signi- 
ficant events in probationer’s life. 

(e) Account of probationer’s atti- 
tude toward treatment process. 

(f) Current status of case. 

(g) Analysis of kind and quality of 
relationship existing between proba- 
tioner and probation officer. 

(h) Comment regarding movement 
or lack of it in case. 

11. Transfer summary (where per- 
tinent). 

12. Report of supervisory and other 
conferences wherein major treatment 
changes are recommended. 

13. Closing evaluation: 

(a) Identification of problem. 

(b) Treatment used. 

(c) Present status of case. 

(d) Prognosis. 

(e) Reason for closing case. 

14. Clear designation of detention 

(juvenile) where applicable. 

15. Copies of all petitions, detain- 
ing orders, modification orders, and 
other legal papers and documents re- 
lated to case. 

16. All correspondence relating to 
case. 

17. Collateral reports from other 
agencies and sources. 


Obviously, the items are not listed 
in order of importance, partly because 
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not all are pertinent to all cases, but 
mainly because mentioning them at 
random highlights the need for flex- 
ibility in the way in which data are 
collected and reported. The material 
is about and for human beings, and 
there is no known way of obtaining 
all case data in any one sequence. 
Necessarily, of course, certain steps 
must precede others. The social his- 
tory and diagnostic statement which 
help the officer determine whether 
probation is a safe risk will obviously 
come ahead of any prescribed course 
of treatment, both in the officer’s 
thinking and in his record. It is also 
true that certain kinds of data and 
material must be entered in proper 
chronological sequence. Correspond- 
ence would be one example, as would 
dates of hearings, notations of new 
offenses, etc. But in general, the lo- 
cation of content in the record is not 
as important as putting related ma- 
terial together and labeling it with 
a topical heading. 


Content as Related to Treatment 
and Volume 


After the client is placed on pro- 
bation, the officer is faced immedi- 
ately with the job of circumventing if 
possible a repetition of the initial of- 
fense or the occurrence of others. He 
Starts with the knowledge that the 
probationer’s aggressive behavior is 
symptomatic. He therefore refrains 
from being judgmental; at the same 
time he must very quickly establish 
behavior controls which in a different 
kind of situation could be introduced 
much more gradually. 


How the officer protects society and 
simultaneously helps the probationer 
through relationship patterns _be- 
comes, then, the crucial part of his 
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job. To keep track of his own sepa. 
rate roles, the officer must use the 
case record for purposes of clarifying 
and keeping straight his own think 
ing. This cannot be done through 
disjointed entries so brief as to leave 
the reader (and possibly the officer 
as well) in the dark as to what trans 
pired in the treatment process. (More 
about brevity of recording in a mo 
ment.) Neither can it be done through 
the use of widely spaced summary 
recording. There is an urgency in 
probation work, as in other forms of 
casework, to release the client from 
supervision just as soon as there is 
evidence that he has achieved maxi- 
mum benefits from the supervisory or 
treatment program. Presumably, in 
fact, it was because the officer judged 
that the client had no severe neuroses 
and could learn reasonably soon to 
function satisfactorily on his own that 
probation was recommended in the 
first place. In any event, saving up 
clinical findings for a three-month or 
six-month summarization cannot be 
recommended practice for probation. 
Movement must be accounted for 
more frequently than this, as must 
the officer’s reasons for proceeding as 
he does. This does not endorse a re. 
turn to detailed and verbatim record- 
ing; it merely means that regular and 
relatively frequent entries are essential 
if the record is to facilitate probation 
casework. 


As indicated earlier, much of the 
interest manifested in case recording 
has centered on the problem of how 
to cut down on record length. The 
fact is that, for the most part, proba- 
tion records do not present such a 
problem. Some probation records are 
extravagantly long, not because they 
are overly rich in content but because 


they cor 
and rep 
erable f 
to the n 
problen 
add to- 
reduce 
be imp 
almost 
found i 
little if 
ment ( 
are inv: 
munica 
In pz 
fact th 
tracted 
trained 
and ca 
to the 
cording 
clumsy 
nothin; 
Good 
comple 
but it » 


WN sepa 
- use the 
clarifying 
wn. think. 
- through 
s to leave 
he officer 
hat trans. 
ss. (More 
in a mo 
e through 
summary 
rgency in 
- forms of 
ient from 
s there is 
ved maxi- 
rvisory or 
mably, in 
er judged 
€ neuroses 
y soon to 
; own that 
ed in the 
saving up 
-month or 
cannot be 
probation. 
unted for 
, as must 
ceeding as 
lorse a re- 
im record- 
‘gular and 
e essential 
probation 


ch of the 
recording 
m of how 
ngth. The 
art, proba- 
nt such a 
ecords are 
cause they 
ut because 


PROBATION OFFICER AND CASE RECORDING 


they contain unnecessary duplications 
and repetitions of material or innum- 
erable factual data of little pertinence 
to the main issue. The more common 
problem in the field is the need to 
add to record content, rather than to 
reduce it. The too brief record can 
be impotent and useless; the terse, 
almost curt record entries to be 
found in many probation records do 
little if anything to facilitate treat- 
ment (or any kind of handling) and 
are invariably useless in terms of com- 
municating anything to the reader. 
In part, the weakness is due to the 
fact that the field has not yet at- 
tracted a sufficient number of fully 
trained administrators, supervisors, 
and casework practitioners sensitive 
to the requirements of purposeful re- 
cording. Continuing excuses for the 
clumsy use of this essential tool add 
nothing toward solving the problem. 


Good recording tells a clear and a 
complete story. It need not be lengthy, 
but it must be there! 
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The Youthful Offender 
and the Armed Forces 


DoyLE SHACKELFORD 
Supervisor, Social Services, Marion Correctional Institution, 
State Department of Mental Hygiene and Correction, Marion, Ohio* 


AROLE agencies, correctional in- 
cies and especially our 
courts and their juvenile probation 
"departments are affected by our con- 
tinuing need for a strong armed force, 
just as most other civilian services and 
fields of endeavor are. But military 
personnel, particularly those con- 
cerned with recruiting, training, per- 
sonnel management, law enforcement, 
and correction, look on these agencies 
with a jaundiced eye, for all too 
often youthful offenders entering the 
services run afoul of military law and 
are court‘martialed, confined, and dis- 
charged dishonorably. Obviously this 
is a poor return for the taxpayers’ 
dollar, a loss of valuable man-hours 
for the military services, and an addi- 
tional stigma for the individual who, 
in effect, has failed both the com- 
munity and the nation. Yet case rec- 
ords in the major military confine- 
ment facilities reveal numerous 
instances in which youthful offenders 
were encouraged, urged, or induced 
to join the service in lieu of a sen- 
tence, continued probation or parole 
supervision, or further incarceration. 
Crowded dockets and heavy caseloads 
probably contribute to this practice. 


*At the time this article was prepared, 
Mr. Shackelford was Technical Advisor to 


the 3750 Confinement Screening Group Head- 
quarters, United States Air Force, Sheppard 
Air Force Base, Texas, from which position 
he resigned last December.—Ep. 
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The courts, like other nonmilitary 
groups and individuals, have some 
erroneous notions about military 
service. The existence of selective 
service produces the idea that mili- 
tary service is inevitable. Zealous 
recruiting campaigns and _ public 
sentiment support the idea that en- 
listment or induction is part of each 
man’s responsibility to the commu- 
nity, and judges, probation and pa- 
role supervisors, and institution per- 
sonnel share these attitudes. When 
military service is considered for con- 
victed offenders, the “successful” 
service of offenders during World 
War II is often used as an argument 
to support this move. But these fairly 
widespread ideas are not in fact well 
founded. First of all, military service 
for every able-bodied man is not in- 
evitable; a considerable number are 
rejected for various reasons. Second, 
many individuals can best aid na- 
tional defense by working in industry, 
agriculture, or other civilian pursuits 
not requiring military training; it is 
not necessarily every man’s duty to 
serve in the armed forces. Third, cur- 
rent conditions are not exactly similar 
to those of World War II—for one 
thing, present manpower needs are 
not as acute as they were then—and 
procedures in use fifteen years ago are 
no longer in effect. 

Judges, referees, and probation and 
parole officers can best meet their 
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community obligations to defense by 
carefully screening those offenders 
who desire to enter the military 
forces. Correctional workers have both 
the right and the responsibility to 
prevent the unfit and potentially un- 
successful from taking this step. 
Stated quite bluntly, this is the cri- 
terion: only those who have proven 
themselves by successful performance 
on probation or parole should be en- 
couraged to enlist. Offenders only 
recently placed on probation or pa- 
role are yet unknown quantities, re- 
quiring close attention and scrutiny 
until their potential is revealed and 
fully evaluated. Probation and parole 
officers can do a far better and more 
thorough job of screening their 
charges than selective service or re- 
cruiting personnel, who will welcome 
such assistance. 

I want to urge, through this article, 
that probation and parole officers and 
judges select with rigor and great care 
those offenders interested in military 
service. The armed forces, the tax- 
paying community, and the individual 
offender will receive the boon. 


Keep These Differences in Mind 


When you consider military service 
for an offender you must keep in 
mind the permanent environment 
created by military life. The basic 
“rules of the game” on which all the 
armed forces depend ought to loom 
large in the judge’s or probation offi- 
cer’s weighing of the case because the 
offender will have to live by them to 
be effective and successful. The most 
important of them are: 


1. The specifically military charac- 
ter of the environment—which is 
vastly different from civilian life. 

Based on routine and authority, 
life in uniform poses a problem of 
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adjustment to every individual who 
adopts it. Its blunt impersonality, 
subordination of individual desires to 
the good of the group, rigid rules and 
regulations, lack of privacy, and the 
“chain of command” can weigh 
heavily on the new recruit. A different 
code of laws, condemning behavior 
not necessarily frowned upon in 
civilian life, governs the inductee. 
Quitting his job, telling the boss off, 
taking the day off, sleeping late, ab- 
senteeism, all are illegal in military 
life. Every man and unit must be in 
an appointed place for an indeter- 
minate period, and must perform a 
specific function. A new mode of be- 
havior which is not subject to com- 
promise is thus imposed, and it must 
be followed concurrently with the laws 
of civil society. Soldier, sailor, and 
marine are all subject to two codes 
of law and may, in certain instances, 
be tried twice (once under civil and 
once under military law) for the same 
offense. An enlistment is a contract 
with the government which may be 
broken only with the consent of the 
government and under the conditions 
it imposes.1 





1A discharge from any one of the armed 
forces is an official account or certificate 
denoting the nature of the service rendered 
and terminating the contract. An “honor- 
able” discharge signifies satisfactory or 
exemplary completion of a specified term of 
service. A “general” discharge may signify 
an adequate, not-quite-up-to-snuff completion 
of an enlistment; it too is awarded under 
honorable conditions. “Punitive” discharges, 
“bad conduct” discharges, and ‘“dishonor- 
able” discharges are imposed only by court- 
martial action resulting from a conviction. 
Their intent is punitive and the result is 
certainly stigmatizing. 

Another category of discharges is called 
administrative; they are prescribed by regula- 
tion and are utilized to weed out persons 
deemed incapable of or unfit for further 
service. They may, as the situation deter- 
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2. The specific aim of the armed 
forces—which is to protect the nation, 
not to make men out of boys. 

Civilians often ascribe to the mili- 
tary the magical power of endowing 
each of its recruits with maturity and 
poise where none existed before. We 
sometimes encourage our youth to en- 
list with the fond hope that they will 
emerge from service as men. But it 
ain’t necessarily so! Group living in 
this necessarily authoritarian setting 
is not a panacea either for personal 
problems or for the ills of society. 
Yet no less a personage than “The 
Cockleburr” wrote, “It seems to me a 
two-year hitch in the Army may be 
the answer to the irresponsible and 
vicious hoodlumism and vandalism 
of the eighteen-year-olds.”? The myth 
lives on, perpetuated by all sorts of 
well-intentioned persons, even includ- 
ing professional soldiers. 

It is difficult to determine whether 
a person matures as the result of mili- 
tary training. Changes in the ado- 
lescent offender noticed on furlough 
by his family or probation officer may 
actually be the result of a natural de- 
velopment which would have taken 
place without the enlistment. 


3. The military’s attitude toward 
those who break its laws—which is 
different from the civilian attitude. 

Military offenders, with few excep- 
tions, are dealt with quickly and 


mines, be under either honorable conditions 
or conditions other than honorable. Un- 
trainable, unadaptable, and medically unfit 
persons may be given a “general” discharge 
under honorable conditions. Those with 
“undesirable traits of character,” certain sex 
offenders, persons convicted of a civil felony 
while in the armed forces, and_ selected 


nonmalicious fraudulent enlistees are given 
“undesirable” discharges, which are without 
honor and have a stigma attached. 

* Prison World, Jan.-Feb., 1954. 
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severely, in the interests of order and 
discipline. Together with the offenses 
recognized in civilian life, there 
are purely military offenses: going 
AWOL, deserting, being insubordi- 
nate, disobeying orders, for instance, 
These are, in the eyes of the military, 
as heinous as any civilian crime; com 
mitted during wartime they can dras 
tically affect not only the efficiency 
but also the very existence of a unit, 
Few civilian crimes have so drastic 
an effect on other lives. Enforcers of 
the military code are understandably 
less compassionate than their civilian 
counterparts. While new procedures 
for court-martial are in use under the 
Uniform Code of Military Justice of 
1951, and provide more chances for 
appeal of a verdict and better protec- 
tion for the rights of the individual, 
the punishments prescribed are rela- 
tively unchanged. 

Every branch of the armed forces 
has now embarked on programs of 
correction and rehabilitation for cer- 
tain selected personnel. Though gen- 
erally well conceived and directed, 
they are still in their infancy and nar- 
row in scope. Their objectives are 
purely utilitarian: to retain only those 
men fit for active service. Relatively 
few of those sentenced to punitive 
discharge are returned to duty. 


Screening Factors 


Judges and probation and _ parole 
officers must select only those of their 
charges who are most capable of suc 
ceeding in military life. This screen- 
ing is the most difficult aspect of their 
job vis-a-vis the armed forces, because 
clinical tools are seldom available to 
aid them. But there is an aid they 
have on hand for this screening. It 
consists, in fact, of that intimate 
knowledge of the individual offender 
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on which the judge bases his sentence 
and on which probation or parole 
supervision is based, contained in the 
presentence report. However, those 
factors which weigh heavily for proba- 
tion or parole are not quite the same 
as those important for success in mili- 
tary life. The prime difference be- 
tween the two situations is that the 
offender who remains a civilian will 
be supervised; the man who joins the 
services will not be. Screening, then, 
is tantamount to predicting future 
success or failure in an unsupervised 
but specifically military life. Some of 
the factors which will contribute to 
success or failure are: 


1. Motivation for enlisting.—There 
are many reasons for enlistment. First 
of all, most recruits approach mili- 
tary life with some trepidation, com- 
pounded of half-truths offered by 
friends, the tales of veterans, and the 
blandishments of recruiting person- 
nel. They have taken this step under 
the pressures of society and of the 
Selective Service Act. These general 
reasons, and particularly the varying 
personal motives, require close scru- 
tiny. Personal reasons arising out of 
dissatisfaction with existing situations 
such as the family, job, or probation 
status are immediately suspect. Im- 
pulses of the moment inspired by 
movies or by the local recruiting 
sergeant, for instance, also need dis- 
section—they may be only the surface 
expression of some other motive. 
However, the recruiting slogan, 
“Learn a trade while you serve,” 
coupled with public sentiment and 
the pervasive idea that “I gotta go 
sometime” are predisposing factors 
that must be critically evaluated. 
Whatever the reasons, they should 
always be consistent with the indi- 
vidual’s personality. They will have 
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to sustain the prospective recruit 
through the initial stress, conflict, 
and insecurity of indoctrination and 
basic training, until he can view his 
military future realistically. Case rec- 
ords in military confinement facilities 
often reflect the whimsical motives of 
some of its inmates when they en- 
listed. 


2. Adaptability and maturity.— 
Adaptability implies, at least, develop- 
ing stability and maturity, together 
with the ability to cope with new situ- 
ations, respond to guidance and in- 
struction, and accept imposed limita- 
tions and controls. The recruit must 
learn to adjust himself to this new 
regime of behavior and get along with 
the diverse personalities with whom 
he must associate. There is less pri- 
vacy than in civilian life, and little 
choice in barracks mates. During the 
first few weeks of basic training most 
new recruits will wish themselves 
home again; this period, designed to 
effect a transition from civil to mili- 
tary living, will seem quite harsh, 
oppressive, and frustrating to the be- 
ginner. Yet most offenses do not occur 
during this fast-paced, varied, and 
challenging group experience. The 
specialized training and routine which 
follow it are far more wearing. As the 
neophyte begins to act on his own, 
time and opportunity create offenses. 

Recruits these days range in age 
from seventeen to twenty-one. They 
are not expected to act like elder 
statesmen. But some stability and 
consistency of purpose must be there 
to begin with. Military service may 
hasten greater maturity; it cannot 
make something out of nothing. The 
armed forces have minimum standards 
to meet and cannot afford to gamble 
on these standards being upheld in 
the future. 
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As I said above, most offenses com- 
mitted in the services are purely mili- 
tary. They generally stem from an 
inability to get along with others— 
particularly those in authority—and 
usually take place during the first 
two years of service. The explanations 
—or rationalizations—given by the of- 
fenders are similar to those of young 
truants from school, errant husbands, 
and persons with erratic work records; 
they are the explanations of people 
who for one reason or another refuse 
responsibilities. 


- 3. Intelligence and education.—In 
addition to these personality com- 
ponents, innate ability and academic 
accomplishment are both important, 
though never exclusively so. The 
prospective recruit must be able to 
profit from the experience and train- 
ing offered by the services. Sometimes 
education and intelligence ought to 
tip the balance either for or against 
military service; sometimes they 
ought to .determine the branch of 
service most suitable for a particular 
offender. 


Contrary to a prevailing belief, the 
armed forces do want men who are 
flexible and able to grow. Specializa- 
tion is necessary in a highly technical 
army and navy; substandard person- 
nel are useless when faced with com- 
plicated machinery. The legendary 
perennial private is no longer a fix- 
ture in any unit. 

Men who cannot perform skilled 
jobs become dissatisfied with failure— 
but menial and routine duties are the 
only possibilities for them. Such frus- 
trations lead to minor offenses which 
become habitual and grow more 
serious. Such persons can now be re- 
fused by the services; they are some- 
times discharged because they cannot 
be trained. 
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All branches of the service empha. 
size self-improvement; each sponsors 
special classes on the post or in con. 
junction with nearby schools and 
colleges, as well as correspondence 
schools such as the widely used US. 
Armed Forces Institute. Promotions 
go to those who merit them by educa. 
tion and individual aptitude, per. 
formance, leadership potential, and 
adherence to military procedures. 


4. Responsibility vs. patterns of 
escape.—Close examination of the of- 
fender’s social history and behavior 
under supervision will tell the judge 
or the probation or parole officer 
whether the prospective recruit has 
habitually been able to work inde. 
pendently, to conform without group 
pressure, and to relate favorably to 
authoritarian figures. If the individ- 
ual has repeatedly tried to escape 
these situations, his pattern of be. 
havior is obviously disqualifying for 
military service. It is this kind of 
recruit who usually commits the 
purely military offenses of going 
AWOL, deserting, or disobeying com- 
mands. 

Insecure, dependent, or passive per- 
sons respond to frustrating situations 
by withdrawal or aggression as a 
means of avoiding stress. Youngsters 
striving for independence often leave 
home, become truant, resort to anti- 
social behavior, get a rapid succes 
sion of jobs, or get married too soon. 
They also join the service; it is a 
socially acceptable means of assum- 
ing the mantle of maturity and mas- 
culinity and avoids the restrictions of 
family and community living. Basic 
behavior patterns are not so easily 
broken, however, and the “new start” 
may soon become another dead end 
of irritation. Whether the old situa 
tion was real or imagined, the new 
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one becomes as unattractive as the 
castoff. 

Probation and parole officers often 
act as emotional crutches for such 
persons by supplying services, advice, 
and guidance along with strict super- 
vision. Often this treatment yields 
good results after the individual gains 
self-confidence and stability. Good ad- 
justment on probation or parole is 
not necessarily a diploma insuring 
success in the service, however, because 
manipulation of the offender’s en- 
vironment by the supervising officer 
may not prepare the individual for 
independent group living under rig- 
idly enforced conditions. It may, in 
some cases, be good practice, for ex- 
ample, for a probation or parole off- 
cer to encourage or even require his 
charges to live away from home. Hus- 
bands can live away from home pro- 
vided they support their families and 
work regularly. Changing the en- 
vironment like this is impossible at a 
military camp or on a ship. First 
sergeants, mess sergeants, squad lead- 
ers, and commanding officers often 
appear in the guise of shrewish wife 
or mother, dominating parent, 
teacher, or boss; the probationer or 
parolee will respond to these people 
in the same way he did at home, at 
his job, or at school. Unless the of- 
fender is capable of independence, is 
able to cope with the everyday prob- 
lems of human relations, and is adapt- 
able to changing situations rather 
than dependent on a change in en- 
vironment, he will not be successful 
in uniform. The judge and the proba- 
tion officer should remember this. 


Seeing the Offender Through 


Once the court decides that the 
individual can meet the rigors of mili- 
tary service, the supervisor must help 
him through the red tape of enlist- 
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ment or induction. It is imperative 
that the recruit be both legally and 
psychologically ready for entrance 
into service. Supervision must be over, 
but merely sending the probationer or 
parolee to the nearest recruiting offi- 
cer or center to “sign up” is not 
enough. Here are some means to this 
end: 


1. Become familiar with recruiting 
and selective service practices. 
Generally, the armed forces prefer 
voluntary recruits, but in emergen- 
cies must use a draft to fill their ranks. 
Volunteers enlist for four years, draft- 
ees for only two years; this difference 
in length of service is the primary 
difference between them. Currently 
the Army uses most of the inductees; 
the Navy and the Marine Corps re- 
sort to draft enlistments only irregu- 
larly, when their waiting lists are 
exhausted. The Air Force and Coast 
Guard rely entirely on volunteers. All 
branches allot quotas to recruiting or 
selective service regions, based on 
their projected personnel needs. 
Eligibility of offenders for military 
service is restricted in the same way 
for both draftees and volunteers. Of- 
fenders waiting for court action are 
specifically excluded; so are those re- 
cently placed on probation or paroled, 
and serious felony offenders. Until 
August, 1955, the Department of De- 
fense denied enlistment to offenders 
until six months after their release 
from probation, parole, or confine- 
ment. Under the amended policy the 
individual, if otherwise acceptable, 
may enter military service immedi- 
ately after supervision is ended. 
Rejection of applicants as unfit is 
now based on a complete review of 
each case rather than on the fact of 
a career of juvenile or adult delin- 
quency. The probation or parole offi- 
cer can play a major role in the 
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selection of properly motivated and 
eligible individuals by informing re- 
cruiters and draft boards about such 
men. Recruiting agencies and draft 
boards can, in turn, provide court 
officers not only with useful informa- 
tion on induction procedures and 
policies and copies of forms, but also 
of the enlistment or impending in- 
duction of a parolee or probationer. 
(Some offenders enlist or submit to 
the draft without informing the court 
or parole office of their status.) Local 
recruiting stations are usually in- 
formed of the failure in service of 
those recruited by them and can share 
such information with the court, 
which can use it for future planning. 
Interchange of information should be 
continuous and, like contact with 
local employment agencies, should be 
a necessity to the probation or parole 
officer. 


2. Beware of “fraudulent enlist- 
ment”! 

A fraudulent enlistment is one in 
which some item on an enlistment or 
draft form has been inaccurately re- 
ported, distorted, denied, or omitted. 
Court-martial, confinement, and puni- 
tive discharge can result from this 
offense, which, under certain circum- 
stances, endangers the security of the 
service. Legally it is the misrepresen- 
tation of a fact rather than the fact 
itself which is punishable. When the 
omission or discrepancy is inadvertent, 
the individual can sometimes com- 
plete his enlistment, but he may be 
discharged even though his intent was 
not fraud. An official inquiry is made 
in every case discovered; its findings 
determine the action taken. 


The offender may be particularly 
tempted to deny his record of con- 
victions or his court record. An ado- 
lescent may falsify his age or forge his 
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parent’s or guardian’s signature on 
an affidavit. Persons with prior mili- 
tary service may attempt to deny it, 
hide a dishonorable discharge, or 
misrepresent their previous experi- 
ence. Routine fingerprint checks with 
the FBI generally reveal discrepan- 
cies and open the door for punitive 
action. Each case is reviewed and de. 
cided individually—there is no set 
policy. 

The prospective recruit can avoid 
such a situation if he is completely 
informed, via a face-to-face interview 
with recruiting or selective service 
officials. By all means make certain 
that he has all the facts. Discrepan- 
cies pertaining to civil offenses are 
particularly suspect and will result in 
dishonorable dismissal from the serv- 
ice unless the circumstances are ob- 
viously in favor of the man. 


3. Consider the branch of service. 

An enlistee has a choice of services 
and it is appropriate to consider the 
branch of service in terms of his 
abilities and personality. Since proba- 
tioners and parolees have already met 
with frustration and failure, it is par- 
ticularly important that they should 
be steered into an environment in 
which they can succeed. While each 
branch screens its new recruits for 
efficient placement to avoid putting 
square pegs in round holes, the de- 
mands of the moment often dictate 
their assignment and training. The 
Army and the Marine Corps can ab- 
sorb more persons in nontechnical 
fields than the Navy, Air Force, or 
Coast Guard. 


4. Be prepared to discharge the in 
dividual completely from supervision. 
For the purpose of joining the serv- 
ice, parolees and probationers can be 
released from supervision before their 
imposed terms expire. Temporary 
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discharge or suspended supervision is 
not advisable, as the services cannot 
be expected to accept men who have 
such obligations to other agencies. 
Court costs or fines should similarly 
be paid or waived, for these may cause 
worry or financial hardship, particu- 
larly if there are normal obligations 
to a family or dependents. 


5. Use the terminal interview. 


It is just as sound to have a termi- 
nating interview as it is to require an 
initial interview. During the terminal 
talk, the youth should be made fully 
aware of his obligations to the armed 
forces. The probation or parole off- 
cer, who is someone he knows and can 
trust, can do this best. The forms 
can be studied and the importance 
of properly filling them out should 
be explained. 


Entry into service can, under these 
conditions, be truly a “new start”; 
it may compensate for the penalties 
imposed for previous misconduct, 
especially when the probationer or 
parolee leaves with the good wishes 
and genuine confidence of his super- 
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visor. It is elating to be “on your 
own” again, and the sanction of the 
court or state is important to the 
probationer or parolee. Most persons 
depart for service with the approval 
and backing of friends and relatives; 
if the individual has no friends or 
relatives, the court stands in loco 
parentis for him. 

Right now, every man capable of 
it is expected to take part in the 
country’s defense effort—and we must 
expect this to continue to be true for 
years to come. Our manpower re- 
sources cannot equal those massed 
against it; our military leaders pro- 
pose to meet this challenge by creat- 
ing and maintaining a militarily well- 
prepared citizenry and an armed force 
superior in technical skill. Many of- 
fenders can serve successfully and 
effectively in such a force. If they are 
recruited indiscriminately, they will 
only waste manhours, and our de- 
fense cannot afford such waste. Judges 
and probation and parole officers can 
help protect society by isolating and 
supervising those who have demon- 
strated their inability to stand alone. 


Reason is the life of the law; nay, the common law 


itself is nothing else but reason.... The law... 


fection of reason. 


is per- 


—Sir Epwarp CoKE 


The life of the law has not been logic: it has been 
experience. The felt necessities of the time... have had a 
good deal more to do than the syllogism in determining 
the rules by which men should be governed. 


—JusTIcE OLIVER WENDELL HOLMES 











The Role of the Houseparent 
in the Training School 


ALAN KeiTH-Lucas 
Director, Group Child Care Project, and Professor, School of 
Social Work, University of North Carolina 


EFORE we can discuss _intelli- 
B gently the role of the houseparent 
in the training school or the correc- 
tional institution, we need to be clear 
what it is that we believe the training 
school offers children. While no one 
answer may be sufficient, I suggest 
that there are four concepts of the role 
of the training school that are more or 
less current. 

1. It is often and, I think we agree, 
only too often, thought of as a place 
which keeps children out of trouble or 
out of the community. This concept 
we of course reject. We believe that 
training schools are doing a great deal 
more than this. 

2. Training schools are sometimes 
thought of as a place in which a child 
may be held while he is getting indi- 
vidual therapy of some sort which 
will correct his delinquent tendencies. 
This concept seems to me to be gain- 
ing ground, particularly in some spe- 
cialized institutions in the North. 
While it has a great deal of value in 
that it recognizes that storage is not 
enough to help the child, it is at the 
same time inadequate since it ignores 
the fact that children must continue 
to live and acquire experience during 
the period of therapy, and that what 
kind of life they live during this time 
has a great effect both on their therapy 
and on their future attitudes. 

3. In a somewhat modified version 
of notion number 2, the training 
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school is thought of as a place where 
a child can live in reasonable comfort 
under moderately favorable condi- 
tions while he is getting training, 
either vocational or social. This ac 
counts, of course, for the name “train- 
ing school.” It depends largely on a 
belief that what causes delinquency is 
either a lack of skill or a lack of dis. 
cipline, both of which can be cor- 
rected by subjecting the child to the 
favorable teaching of the school. While 
our knowledge of delinquency has 
grown and we realize that this is an 
inadequate answer, the concept does 
have some value in drawing attention 
to the importance of the child’s daily 
experience. 

4. The training school is also 
thought of as providing a therapeutic 
environment in which a child can re- 
learn attitudes, can discover trust in 
adults and their world, and thus begin 
to accept their values. This goal cor- 
responds far more closely than any of 
the others to our modern knowledge 
of delinquency—which is, we know, 
born of twisted family relationships, 
of distrust or misunderstanding be- 
tween adult and child, and of the 
child’s feeling of being let down by 
his family and the whole adult world. 


Therapeutic Environment 


Such a concept does not deny the 
value of individual therapy or the ad- 
vantages of good teaching and con- 
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sistent discipline. It insists merely that 
these are not enough, and that the 
curative role of training school ex- 
perience lies in a combination of these 
with a therapeutic daily experience. 
It makes the whole institution, not 
just part of it, of value to the child. 
It seeks primarily to help the child 
with what has gone wrong for him— 
his daily life and his attitude to it— 
and it knows that in the long run 
children learn attitudes not by being 
taught or counseled but through their 
own experience. 

What then is necessary for this 
therapeutic environment to become 
areality? Wise direction from the top, 
counseling for the troubled child— 
these are important and _ necessary. 
But above all there must be thé chance 
for the child to come into daily con- 
tact with a wise, mature, loving (but 
not indulging), firm, consistent parent 
figure. For this is what the delin- 
quent child has missed most in his 
life. It is because his own parents 
have not been wise or mature or lov- 
ing or firm or consistent that most of 
the children with whom we work in 
the training schools have chosen to 
direct their energies against the world 
instead of with it. While many chil- 
dren need help to relate to such a 
new figure, the first essential is that 
such a person be there for them to 
relate to. 


Houseparent: Hub of the 
Institution 

This leads, of course, to considera- 
tion of the vital importance of the 
houseparent. He or she in this context 
is the hub of the institution. One can 
in fact look at the structure of an in- 
stitution from two viewpoints. The 
more usual way isto think of the 
administration as being at the top, 
setting policies and directing the in- 
stitution’s life, with the houseparent 
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carrying out his part of the overall 
plan. From another standpoint, how- 
ever, the houseparent is the person 
whose job it is to convey to the child 
a sense of the institution’s helpful- 
ness. In this view administrator, case- 
worker, counselor, and teacher exist 
largely to help him do his job more 
fully and more efficiently. While 
neither of these concepts is the whole 
truth, both of them have much truth 
in them. Not to recognize that this 
second viewpoint is also true is a seri- 
ous mistake—one which, until lately, 
was made by both the public and the 
private institution. In the private 
field it resulted in the houseparent 
often being what a boy I know once 
described as “an elderly female who 
checks up on us’—the widow who 
had no qualification for any worth- 
while job and so was taken on from 
motives of charity. In the public field 
the houseparents’ job has only too 
often been equated with that of jailer, 
attendant, or janitor. In either case 
it has tended to keep salaries and 
qualifications down to a minimum. 


That is, until about ten or twelve 
years ago. Since then there has been 
a remarkable—I might almost say an 
amazing—change in the quality of 
houseparents. Every year there gather 
in Chapel Hill, for instance, fifty 
to eighty houseparents from ten to fif- 
teen states. They come from both 
private and public institutions. I can 
look back and see the tremendous 
changes in the people who attend 
these meetings—how much more alert, 
self-confident, mature, youthful, and, 
among the ladies, attractive, they are 
now than they were even seven years 
ago—with what pride in their profes- 
sion and professional skill and disci- 
pline they are beginning to comport 
themselves. 


This is the proof of what has been 
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happening. There is afoot a move- 
ment characterized administratively 
by better salaries, better working con- 
ditions, higher qualifications, semipro- 
fessional status—an entirely new con- 
cept of desirable attributes and the 
recognition of the need for training. 

In this last respect—the need for 
training—we in the United States, usu- 
ally in the forefront of progressive 
social service, have been very back- 
ward. We are far behind Great Brit- 
ain, for instance, and Switzerland, 
which have long recognized the house- 
-parent’s need for training and have 
provided for it. In this country the 
job has been left to a few enthusiasts, 
but nothing has been developed on 
the scale of the European programs. 
Dr. Schulze at the University of Chi- 
cago has offered short courses; we in 
Chapel Hill pioneered with the Work- 
shop for Houseparents, which is now 
in its eleventh year. This last year we 
again took a new step forward by 
providing the first institution-sup- 
ported traveling teacher and consult- 
ant who brings in-service training to 
all houseparents of a member insti- 
tution. 


These are, however, drops in the 
bucket. They are beginnings, nothing 
else. The main burden of training 
houseparents will always fall on the 
institution itself. Outsiders can try to 
help, but the institutional people, the 
insiders, are the ones who will have 
to do the job. 


What is it that the houseparent 
needs to learn? The following is not 
a theoretical concoction, but the re- 
sult of actual experience gathered 
from workshops, from studies of 
houseparents in action, and from the 
questions that have been brought to 
our consultant and to myself as we 
have traveled to campuses in our 
Group Child Care Project. 


ALAN KeitTu-Lucas 


Training of Houseparents 

First let us be clear about the 
purposes of houseparent education. It 
is not to turn them into psychologists, 
caseworkers, or counselors. They are 
not that kind of professional. The first 
contribution of a houseparent must 
and always will be his warmth, com. 
mon sense, patience, humor, love, and 
devotion to his job. It will be the 
figurative width of the housemother’s 
lap and the fairness with which she 
can administer punishment; it will be 
the housefather’s pride in a boy’s ac- 
complishments or unfeigned admira- 
tion of a girl’s new dress. But caring 
for troubled children in a group set- 
ting is not the same as being a good 
mother or father at home. It needs 
the same qualities, but it needs some- 
thing more—knowledge and training 
in at least six respects. To do their 
jobs well, houseparents tell us they 
need: 


1. Sufficient knowledge of human 
growth and behavior to know what is 
normal and what is not; what can be 
attacked directly and what needs other 
help. Thus, for instance, the housepar- 
ent needs to know that certain inter- 
ests and behavior, even if socially un- 
acceptable, are natural at certain ages, 
and that the child will outgrow them 
and not be harmed by them unless 
they become excessive, while other, 
much more socially acceptable things 
—such as withdrawal, certain fears, 
some of the psychosomatic conditions, 
and even overcompliance—are unnat- 
ural and may be symptoms of much 
more serious trouble to come. While 
masturbation may seem much more 
serious to the houseparent than al- 
ways doing what one is told, and 
while, of course, the immediate social 
consequences may be much more seri- 
ous for the cottage or institution, it 
is important to know that the one 
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will be outgrown and the other is 
much more likely to lead to the mental 
hospital. Similarly it seems important 
to know that although bed-wetting 
can be cured by salt-free diets, sham- 
ing, or even the use of a paddle, such 
treatment does not remove the in- 
security which is so often at the bot- 
tom of the problem and which will 
have to assume another form. At the 
same time there are behavior prob- 
lems which can be cured by direct 
sanctions. 


2. Some knowledge of what it means 
toa child to be away from home. So 
many of the problems that a child 
may show in a training school have 
little to do with either his normal 
growth process or his personality 
difficulties, but come more or less di- 
rectly from his fears and confusions 
about his own family. Thus a boy 
who runs away consistently every ten 
days despite harsh punishment may 
need only to reassure himself that his 
unloving mother has not deserted 
him permanently, and a girl who ap- 
pears to delight in doing whatever 
hurts the housemother most and shows 
diabolical cleverness in discovering 
weaknesses may do so not because 
she dislikes the housemother or is 
naturally wayward, but in order to 
prove to herself that no one can take 
the place of a mother from whom she 
feels that she has been unjustly taken. 
So often what happens in a cottage 
has nothing to do with the cottage 
itself but is a reflection of what is 
happening at home or what the child 
fears is happening and the housepar- 
ent may be lost if she gets herself en- 
tangled in it. 


3. An understanding of what her job 
is and how it fits in with those of 
other professionals. Thus the house- 
mother who, as we said, “gets en- 
tangled” in the child’s home situation 
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must learn that the child’s behavior 
is not directed at her and also that, 
of all people, she is the last person 
who can help the child here, not be- 
cause of lack of skill but because she 
is the person who represents, or com- 
petes with, the absent parent. She 
needs to know that this is the case- 
worker’s job and how the caseworker 
can help. She needs to know that the 
troubled child may need the help of 
a psychiatrist. But at the same time 
she needs to know also what it is 
that only she can do—that discipline 
that comes from her and out of her 
love and concern for the child may, 
for instance, be much more effective 
than discipline administered by a nec- 
essarily more distant and less involved 
superintendent, or that advice on life’s 
problems comes much more naturally 
from her or from the teacher. She 
needs to see her part in the institu- 
tional team and to help the child 
make use of all parts of it, doing her 
own job but nobody else’s without 
“passing the buck” or using the rest 
of the team to solve what are properly 
her problems. 


4. Some understanding of what hap- 
pens when children live in groups 
and how group life can be studied and 
used to help the child. One of the 
major characteristics of living in a 
training school is that it is a group 
affair. This has often been looked on 
as a handicap, as something which 
prevented the child receiving the in- 
dividual attention that he needed. 
The group is, however, one of the 
most powerful therapeutic agents 
which the institution has. Much more 
needs to be known, not only by house- 
parents but by administrators and 
others, of the way in which groups 
can serve or can harm a child—how 
members should be chosen, how they 
behave, and what happens when a 
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child is “left out of the group.” More 
needs to be known about how the 
houseparent can capitalize on the 
leadership in a group and how he 
can study the characteristics of his 
group. A start has been made, both in 
research and in teaching, through the 
use of the sociogram, but we recog- 
nize that this is only a beginning. 


5. Certain management and house- 
keeping skills, including recreational 
leadership, which are necessary in 
maintaining routines, occupying time, 
and introducing variety in a life that 
inevitably tends to monotony unless 
some conscious effort is made to make 
it varied and interesting. 


6. Perhaps more than anything else, 
sufficient knowledge of oneself and 
sufficient self-discipline so that other 
skills can be used to help the child 
rather than to gratify the housepar- 
ent’s own needs. This is the basic 
knowledge and skill which differenti- 
ates the “professional” from the un- 
disciplined “amateur.” Without it all 
other types of knowledge may lead 
to destructive rather than helpful 
practices. Thus no amount of knowl- 
edge about, say, the wise handling of 
sex problems among children is of 
value if the housemother is secretly 
either horrified or fascinated by ado- 
lescent sexuality, or if her desire to 
present herself and her children in 
the best possible light is stronger than 
her knowledge of the right thing to 
do. She cannot exercise “firm but kind 
discipline” if she is afraid that her 
children will get out of hand (in 
which case the discipline will be firm 
but not kind), or if she has a need 
to win popularity by not being firm. 
Her knowledge of groups will be use- 
less if she feels that any development 
of power in a few children’s hands is 
a threat to her leadership or if she 
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must divide to rule. She cannot help 
a child struggle with his problems 
with his own parents if she carries 
into her work feelings about her own 
parents which she has never worked 
through. In working with housepar- 
ents our experience has been that it 
is the housemother’s feelings that 
have, in the majority of cases where 
things have gone wrong, been the 
strongest factor in the upset. Many of 
these houseparents knew what to do, 
but, like St. Paul, they found them- 
selves unable to do it. 


Task of Professional Supervision 


It is perhaps for this reason that it 
now appears to me that the greatest 
burden in houseparent education must 
fall not on the schools or universities 
but on the individuals who work with 
houseparents on the job. There is a 
great need for supervisors equipped 
with professional knowledge to help 
houseparents examine their feelings 
about their jobs. If the training school 
is to be a truly therapeutic environ- 
ment, as we have suggested that it 
should be, the greatest responsibility 
of all falls on the houseparent. His 
is not only a responsible but an ex- 
tremely complicated job, making tre- 
mendous demands on both skills and 
emotion. The more skilled he becomes 
the more sensitive he becomes and the 
more his own emotions are involved. 
It is no surprise that he needs help. 

We owe him this help. We owe 
him, if we expect adequate perform- 
ance from him, at least six things, to 
recapitulate: good working conditions, 
wise and democratic administration, 
recognition of his worth, technical 
knowledge, the help of other profes- 
sions, and good and constructive su- 
pervision. 

This is the challenge before us to- 
day. 
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Curfew 


Laws 


FRANK L. MANELLA 
Executive Director, The Citizens’ Committee on Youth, Cincinnati 


NE of the delinquency control 
mechanisms constantly placed 
before the public when it becomes 
concerned about youth misbehavior 
is a curfew law. Because of the mis- 
understanding and questionable fea- 
tures of such legislation, it behooves 
us to examine this subject closely to 
determine the social and legal aspects 
involved in it. 

A review of the literature pertaining 
to curfew laws reveals a lack of under- 
standing of the basic nature of this 
type of legislation by the general 
public and some public officials. Judi- 
cial decisions have raised serious 
doubt as to the constitutionality of 
these laws. Yet municipalities through- 
out the country continue to enact 
curfew ordinances in an attempt to 
control delinquency. 

Why is this social control mechan- 
ism neglected in the literature on 
juvenile delinquency? Does an a priori 
attitude exist that they are of no 
value and, therefore, not worthy of 
study? Is the curfew so “negative” an 
approach to the problem that it is 
to be avoided? It is difficult to con- 
clude, from the meager data available, 
that curfew laws are of so little legal 
and social significance as to deserve 
no attention whatsoever. 

Dismissing the subject as not war- 
ranting serious thought is not readily 
acceptable when one considers the 
findings of a report! on curfew ordin- 


“Curfew Laws,” Florida Children’s Com- 
mission Report No. 1, 1956 series, prepared 
by Frank L. Manella, Field Representative, 
Tallahassee, Fla. 
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ances in Florida municipalities. Out 
of 260 municipalities surveyed, 57 had 
curfew laws. Twenty of these cities 
reported strict enforcement of the law. 
Newspaper articles appear regularly in 
which such and such a city is reported 
as enacting a curfew ordinance. These 
facts, along with the scarcity of pub- 
lished materials about this subject, 
indicate the need to consider the pros 
and cons of the curfew as a method 
of controlling youth delinquency. 
Early Opinions 

The value and effectiveness of cur- 
few laws in combating juvenile delin- 
quency is a topic which has evoked 
considerable curbstone discussion in 
this country since the late 1800's. 
Most people have some opinion of 
curfew laws. Laymen consider them 
appropriate for keeping children home 
during the evening hours. Some par- 
ents use the curfew as a means of 
enforcing their rules for “getting in” 
by a certain hour. The police often 
look to the curfew as a legal safeguard 
for questioning juveniles who may be 
loitering or wandering the streets 
after dark. Lawyers debate their con- 
stitutionality. Whenever a group dis- 
cusses the problem of delinquency, 
someone inevitably makes a statement 
about the need for a curfew law. 
Seldom are the youth who are di- 
rectly affected by such laws given a 
voice in this matter. 

Two articles which appeared in the 
North American Review, one in 1896 
and the other in 1897, express the 
opposing viewpoints on curfew laws 
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for children. Many of the generaliza- 
tions made in these two articles pre- 
vail today. 

Mrs. John D. Townsend, writing of 
the need for curfews, stated, in the 
first of these two articles: “Crimes... 
have more or less some connection 
with the street associations of . . 
children in the night hours.” Com- 
menting on the curfew ordinances in 
effect at that time, she reported that 
in 1896, 200 cities had enacted such a 
law in this country. She concluded by 
asserting that “the curfew ordinance 
places responsbility where it belongs, 
on the parents.’ 


In rebuttal; Winifred Buck ana- 
lyzed the value of curfews based on 
her work with boys on the lower East 
Side of New York. She declared: “I 
have found that the habits of gam- 
bling, lying and stealing were almost 
universal; but the late hours kept by 
the children on the street is neither 
the only nor the chief cause of this 
state of things. Therefore, I cannot 
believe that if the curfew were in 
force it would lessen the crime among 
children.” She contended that if 
children are unhappy in their homes, 
no law will keep them there and a 
curfew would be just another law on 
which they would exercise their in- 
genuity in breaking. 

After the appearance of these two 
articles no comments on_ curfews 
could be found in the periodical 
literature until 1943. In that year the 
National Institute of Municipal Law 
Officers, an organization of city at- 
torneys throughout the U.S., prepared 
a model ordinance on curfews for 


? Mrs. John D. Townsend, “Curfew for City 
Children,” North American Review, July- 
December, 1896, p. 725. 

® Winifred Buck, “Objections to a Children’s 
Curfew,” North American Review, January- 
June, 1897, p. 381. 
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minors which was printed in The 
American City. War conditions and 
the rising tide of juvenile crime dur- 
ing those years seem to have precipi- 
tated the drafting of this model law. 

The only statement on the subject 
of curfews which could be located in 
a textbook on delinquency was a refer- 
ence in Thrasher’s The Gang. He ob- 
served that in spite of the curfew 
ordinance excluding minors from 
poolrooms the gang boys still man- 
aged to hang out there.5 


The greatest source of information 
about curfew laws is contained in 
newspaper articles. A review of the 
New York Times Index for the years 
1930 to 1955 gives the following tabu- 
lation of articles appearing on the 


subject: 

1930 2 1948 7 
1931 1 1949 1 

1932-1942 0 1950-1951 0 
1943 9 1952 4 
1944 2 1953 4 
1945 2 1954 7 
1946 1 1955 6 
1947 0 


The number of articles which ap- 
peared in local newspapers through- 
out the country during this same 
period is unknown but we do know 
that most of the interest and discus- 
sion of curfews takes place at the 
municipal or community level. The 
articles in the New York Times were 
not confined to New York State alone 
but referred to many cities in other 
parts of the country. It is interesting 
to note the tendency of these articles 
to appear in clusters for certain years 
over the twenty-five year period. In 
1943, nine articles were printed, but 
there had been none in the eleven 


““Model Ordinance on Curfew for Minors,” 
The American City, June, 1943, p. 89. 

® Frederick M. Thrasher, The Gang, Chi- 
cago, University of Chicago Press, 1927. 
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years before. In 1952, there was an 


increase in the number of curfew 
news articles which continued through 
1955. Does this “clustering” mean 
that a community’s concern about the 
use of a curfew involves fad behavior? 

With the public’s rising interest in 
curfews in 1943, Survey Midmonthly 
carried this statement in its July is- 
sue: “With juvenile delinquency in- 
creasing, many cities are resurrecting 
old curfew laws or passing new or- 
dinances to keep children off the 
streets at night.” The American 
Municipal Association also reported 
that the number of curfew measures 
had increased greatly and that many 
cities were adopting this method of 
controlling the movements of youth 
at night.6 What facts persuaded so 
many municipalities to decide that the 
curfew would be useful in controlling 
the youngsters? Were these laws 
drafted with a proper consideration 
of the rights of these youth? 


A magazine article in a national 
publication in 1952 told of the way 
several New York villages banded to- 
gether and passed a uniform curfew 
law to “give local law enforcement 
officers the authority to see that par- 
ents do not permit their children to 
run loose on the streets at night.... 
Violation of the ordinance will result 
in charges against the parents.”? The 
most recent article on curfews in a 
national publication appeared in 
Look, September 4, 1956, page 89, 
entitled ‘10:30 P.M.— Kids off the 
Streets!” Two questions are posed: 
Does the curfew offer a cure for the 
national delinquency problem? What 
happened in Philadelphia after a cur- 
few ordinance was passed in 1954? 


°“Curfew,” Survey Midmonthly, July, 1943, 
p. 203. 

7“Villages- Adopt Curfew Law,” The Amer- 
ican City, March, 1952, p. 103. 
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The article reads in part: 


After . . . an outburst of mass lawless- 
ness, few Philadelphians were in a mood 
to listen to more long-range programs 
against juvenile delinquency suggested by 
city officials, youth service organizations, 
social agencies and the courts. As far as 
the public was concerned, the social 
scientists, psychiatrists and juvenile ex- 
perts were abysmal failures. Philadelphians 
wanted action. The City Council gave 
them action in the form of a city-wide 
curfew to keep all the city’s 350,000 kids 
from 7 to 17 off the streets at night. Sun- 
days through Thursdays, kids had to be 
home by 10:30 p.m.; Fridays and Satur- 
days, the deadline was extended to mid- 
night. 


Isn’t it significant that not one study 
of the value and effectiveness of cur- 
few laws could be found in a pro- 
fessional journal concerned with 
juvenile delinquency? This becomes 
particularly important when you real- 
ize that, since World War II, the 
public has become most sensitive to 
the “problem” of delinquency. Com- 
munities are constantly searching for 
a “tool” to bring this problem under 
control. The curfew is apparently the 
most immediate “tool” available. Be- 
cause of this, curfews are usually en- 
acted without preliminary study on 
the basis of an emotional desire to 
“do something” about juvenile crime. 
The nature of these laws is generally 
retaliatory; the edict grows out of 
agitation and irritation. 

Correspondence with William Sher- 
idan, Chief of the Technical Aid 
Branch of the U.S. Children’s Bureau, 
reveals that government agencies had 
little current information on this sub- 
ject. He emphasized the importance 
of recognizing that the curfew is a 
negative approach and not a substi- 
tute for wholesome activities which 
should be provided for children and 
youth and he said that you can’t 
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expect to legislate responsibility into 
irresponsible parents. He contends 
that enactment of a curfew law will 
not meet the basic causative factors 
of delinquency but that in some in- 
stances, where delinquency has gotten 
out of hand, a curfew may be useful 
in regaining control of the situation. 
The following questions should be 
answered, he says, before the enact- 
ment of such legislation: “Is it neces- 
sary? Does the present juvenile court 
statute already provide police with 
the power to take effective action with 
respect to children who are loitering 
late at night? Do other laws governing 
unescorted children provide police 
with the power to act?” He feels that 
if the power is already provided for 
in other ordinances, the answer is not 
a curfew but better law enforcement. 
In commenting on the question of ef- 
fectiveness he wants to know “what 
percentage of delinquent acts happen 
after 9:00 p.m., which has generally 
been accepted as the hour for the 
curfew to take effect.” In one com- 
munity, he points out, a study of 
school vandalism found that most of 
the instances occurred on the week- 
end and during the daylight hours. 
Also, a Connecticut study disclosed 
that only 14 per cent of delinquent 
acts happened after 9:00 p.m. He con- 
cludes that curfew enforcement may 
require more officers than normally 
employed and more patrol duty to be 
effective, but “if the curfew is enacted 
it should be accompanied by con- 
structive activities for those youth who 
have nothing to do but loiter on street 
corners. If this is not done, the enact- 
ment of a curfew may automatically 
result in driving youngsters into other 
forms of delinquency behind closed 
doors.” 

A few questions are raised by these 
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statements. Although juvenile court 
statutes and other ordinances may pro- 
vide the police with “implied” power 
to question children in the late eve- 
ning hours, isn’t this “implied” au- 
thority frowned upon by the police 
who want, for their own protection, a 
definite ordinance or statute enabling 
them to act? Does it necessarily fol- 
low. that when a new ordinance is 
passed this automatically necessitates 
the hiring of additional officers to pro- 
vide enforcement? In view of the 
many leisure-time programs in the 
schools, churches, and youth service 
agencies, is the generally accepted 
curfew hour of 9:00 p.m. realistic? 
No studies could be discovered which 
attempted to answer any of these 
questions. The pattern of living for 
our youth has changed radically over 
the past decade and our thinking 
about the control of their behavior 
must be based on something more sub- 
stantial than mere assumptions which 
give rise to the use of the curfew. The 
most significant remark made by Mr. 
Sheridan in his letter was that no in- 
formation based on sound study of 
the effectiveness of a curfew law was 
available. 

An article by Kathryn H. Welch 
written for the U.S. Children’s Bu- 
reau in 19438 analyzes the curfew as 
a desirable or undesirable measure. 
Her conclusion is that “the conditions 
under which a curfew would seem 
advisable are rare....A curfew is not 
a desirable measure for children and 
young people.” The strongest support 
for the curfew seems to be the popu- 
lar belief that passing a law, and plac- 
ing this problem in the lap of law 


® Kathryn H. Welch, “The Curfew—Is It a 
Desirable Measure?” (mimeographed copies 
can be obtained by writing the Florida 
Children’s Commission) . 
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enforcement bodies, offers the best 
way of dealing with problem youth. 
As a means of delinquency control it 
may be a valuable aid to the police 
in checking the movements of youth 
and in disrupting the congregation of 
gangs. Although the police can bene- 
fit from such a law, there are several 
difficulties they face in enforcement. 
Parents become considerably disturbed 
if their children are stopped and ques- 
tioned by the police, especially if they 
have a legitimate reason for being 
out. The police themselves are prone 
to consider the enforcement of a cur- 
few as a secondary duty. There is also 
the difficult problem of determining 
the age of youth on sight, especially 
girls. What about children who are 
attending sanctioned social events? 
Situations such as these must be taken 
into account before the drafting of 
a curfew law. 

One of the most vehement denunci- 
ations of curfew laws appears in the 
1953 report of the Connecticut State 
Juvenile Court. 


As representative of such measures 
springing from the urge for action, there 
is the curfew which, since it admittedly 
satisfies an understandable desire for forth- 
right activity, is reactivated periodically 
when a community’s sense of urgency 
compels some examination of its youth 
problem. Seldom does it appear that in 
considering a curfew such a community 
makes any factual study of what may or 
may not be expected from its actual op- 
eration. From a purely historical point of 
view, curfews were not intended to cure 
the habits and character of criminals, but 
were designed primarily to protect medi- 
eval cities from the threat of conflagration 
by demanding that the open fires com- 
mon to their houses be extinguished at 
a certain time. The emphasis was on the 
defense of the community; any derivative 
impact on crime or the criminal was coin- 
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cidental and not by design. While in the 
days when wolves loped through the 
streets of Paris such a defensive measure 
was probably justified by the reality of the 
situation, for a modern community to 
emulate such a state of siege by enacting 
a curfew is, it would appear, both to 
advertise the final bankruptcy of its youth 
program, and to dramatize the presumed 
helplessness of its parents. Even if such 
unhappy implications can be surmounted, 
there should certainly be extraordinary 
returns to justify the indiscriminate re- 
pressiveness of the measure, and can a cur- 
few promise such results? 


It is to be remembered that a curfew 
cannot and does not change a delinquent’s 
personal character, attitudes, or needs. 
When and if enforceable, it merely limits 
or circumscribes the scope of his opera- 
tions. As a method, therefore, of treating 
delinquency, it can only be effective to 
the degree that delinquency is actually a 
disease of the night season. Similarly, as 
an instrument of prevention, a curfew 
offers a community no valid hope of 
better things unless it can be established 
that the vulnerable hours for children are 
really after 9 o'clock, the accepted curfew 
hour. 


In view of the known results from past 
curfews and their seeming inability to 
help for a reasonable period of time any 
community’s efforts in dealing with the 
problem, the findings . . . cannot be held 
surprising. Since 86 per cent of all delin- 
quent acts take place before 9 o'clock, the 
meagerness of the results which can be 
looked for from a curfew under conditions 
of optimum enforcement are self-evident. 
Remembering that only between 144 per 
cent and 2 per cent of all Connecticut 
children are in trouble, and keeping in 
mind that only 14 per cent of this minute 
minority group have performed their de- 
linquent acts after the curfew hour, it 
can be seen that while a curfew unques- 
tionably represents overt and dramatic 
action, the question remains, to what pur- 
pose? Once the limited range of a curfew 
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is acknowledged, can its radical disruption 
of the normal legitimate activities which 
most communities provide for its young- 
sters be justified, particularily when the 
means is at hand in this state, and it is 
suspected in most others, whereby a dis- 
cerning and realistic approach to the 
problem of aimless loitering of young 
people can be achieved? The innocent and 
the guilty, the responsible and the ir- 
responsible, need not suffer similar penal- 
ee 






























































Until the great areas in the study of 
human behavior which now stand un- 
mapped and unexplored have finally 
yielded to man’s persistent study of man, 
it is not only fair, but wise and necessary 
to examine any measures which suggest 
better things for our children, even if at 
first impression they seem unsuited to the 
ends in view. Any proposal’s final right, 
however, to take its place in a community’s 
preventive and treatment program of de- 
linquency must surely depend upon more 
than the emotional enthusiasm of its 
sponsor; as a minimal test of acceptance 
it should appear promising in the light 
of our present knowledge and experience.® 


The premise of this statement is 
that only 14 per cent of the delin- 
quency in Connecticut occurs after 
the accepted curfew hour of 9:00 P.M. 
But can we determine the value and 
effectiveness of the curfew from ju- 
venile court statistics alone? How 
many cities in Connecticut have cur- 
few laws? Have these cities been stud- 
ied to determine the relationship, if 
any, between the number of offenses 
reported to the juvenile court and the 
presence of a curfew ordinance? How 
many of these cities really enforce the 
curfew? 

One group assumes that a relation- 
ship exists between a curfew and the 
number of delinquent acts committed 






















































































































































































*Annual Report, Juvenile Court for the 
State of Connecticut, 1953. 
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by children after the curfew hour; the 
other insists that keeping children off 
the streets at night is of no value be- 
cause it fails to change those basic 
attitudes and values which determine 
behavior. Neither of these two as- 
sumptions can be verified to any de- 
gree because of insufficient research 
on the subject. 

Where does the responsibility for 
carrying out the intent of all curfew 
laws—seeing that children and youth 
are at home at a respectable hour at 
night—belong? The most successful 
curfew regulation seems to be the one 
determined by parents whose children 
understand why it is necessary. In 
1955, a survey conducted by the 
Miami Herald asked teen-agers to com- 
plete a questionnaire on eleven items 
relating to their conduct. The results 
showed that most of those replying 
had parents who insisted on a curfew 
hour. The time depended on the spe- 
cific situation.!° It would be naive to 
expect all parents to accept this re- 
sponsibility of regulating and _ being 
able to control the movements of their 
children during the evening hours. If 
this ideal could be realized there 
would be no need even to consider 
the merits and flaws of a curfew im- 
posed by governmental decree. 


Are They Constitutional? 


The question of the constitution- 
ality of curfew laws was raised earlier 
in this article. The legality of the cur- 
few is often debated by lawyers but 
few court rulings on it could be 
found. Usually, when a court rules on 
it, the ruling applies only to the spe- 
cific ordinance that has been chal- 
lenged, and the decision affects only 


#0 Jean Wardlow, “Miami Teen-agers Aid 
Kefauver Committee,” Miami Herald, Novem- 
ber 15, 1955. 
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the particular municipality involved 
in it, unless it is a state Supreme Court 
ruling. This was the case in two recent 
decisions by courts in California and 
Florida, which found specific muni- 
cipal curfew ordinances to be uncon- 
stitutional. An Associated Press _ re- 
lease from Sacramento, California, 
captioned, “Curfew Voided in Cali- 
fornia,’ appeared in the Miami 
Herald on February 9, 1957. This 
article related how the City of Chico’s 
curfew ordinance was declared uncon- 
stitutional because it was too strict. 
The California Third District Court 
of Appeals handed down this ruling 
and by so doing reversed a decision 
in the same case by a lower court. The 
appellate court said there was no ob- 
jection to a curfew to prevent “‘aim- 
less loitering” by juveniles, but the 
Chico law went too far in that it pro- 
hibited the “mere presence of a minor 
on the street unless accompanied by a 
parent or guardian.” In not allowing 
for school or church functions or 
legitimate social activities, the court 
said, the Chico ordinance became “an 
arbitrary invasion of inherent per- 
sonal rights.” 

The Florida ruling was handed 
down on a City of Miami curfew 
ordinance. On April 5, 1957, Miami 
Daily News staff writer Jane Wood 
wrote of this ruling under the head- 
line “Miami Curfew Banned; Law 
Illegal, Holt Rules.”” The following 
day Bert Collier reported on this de- 
cision in the Miami Herald with the 
headline reading “Miami’s Curfew 
Law is Quashed; Doubts Raised About 
Others.” Both articles told how Cir- 
cuit Judge George E. Holt had ruled 
the Miami teen-age curfew ordinance 
to be “unconstitutional, arbitrary, 
unreasonable, and discriminatory.” 
This precedent-setting order read in 


part: “It [the Miami curfew] has no 
reasonable relation to the public 
health, morals, safety or the general 
welfare of the citizens. It is not rea- 
sonably designed to correct a condi- 
tion adversely affecting the public 
good.” Judge Holt said testimony 
showed there was no emergency exist- 
ing to require such an ordinance. The 
court declared the ordinance is “an 
unlawful attempt to delegate non- 
delegable powers to an administrative 
official,” the chief of police. The cur- 
few “unreasonably discriminates be- 
tween members of the same class, to 
wit, minors.” The court held the 
curfew deprived juveniles of their 
liberties and freedom of movement 
without due process of law. It further 
found “that the ordinance provides 
for no reasonable or necessary excep- 
tions thereto, such as legitimate er- 
rands or necessary avocations and 
trades and is thus arbitrary, unrea- 
sonable and discriminatory.” The City 
of Miami was permanently enjoined 
in the final decree from enforcing the 
provisions of the curfew ordinance. 
It is well to note that the chief fea- 
ture characterizing these two decisions 
was the emphasis placed on protecting 
the personal rights of individuals re- 
gardless of their age. 


The following editorial, entitled 
“Curfew Ruling Makes Sense,” ap- 
peared in the Miami Daily News on 
April 5, 1957: 


Citizens of Miami who believe in the 
essence of democracy will hail Circuit 
Judge George Holt’s ruling that the city’s 
juvenile curfew ordinance is unconstitu- 
tional. 


This newspaper has maintained that to 
impose restrictions on 97 per cent of the 
decent juveniles in the city of Miami in 
an effort to curb the trouble-making 3 
per cent was discriminatory. 
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Not only was the ordinance legally and 
morally wrong, it was unsound from a 
practical standpoint. 


Delinquency can exist 24 hours a day. 
Juvenile vandals do not confine their ac- 
tivities to the period after midnight, the 
curfew time set by the ordinance. Even 
if they did, they still had the run of the 
entire Dade County area, practically all 
of which is devoid of curfew ordinances. 


Time and again curfew laws have been 
attempted throughout the nation without 
success. Teen-agers bent on getting into 
trouble are not stopped by a law which 
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says they must be off the streets by a 
specified hour. 


It was unreasonable to require that each 
time a decent teen-ager had a legitimate 
excuse for being out after curfew time, 
he had first to obtain permission of the 
chief of police. The authority to grant 
that permission is properly vested in the 
child’s parents, and in no one else. 

Miami has seen well-intentioned but 
negative forces at work in an attempt to 
combat juvenile delinquency. Now let the 
community, which includes Miami, try 
some more positive action. 
















Law must be stable and yet it cannot stand still. Hence 
all thinking about law has struggled to reconcile the 
conflicting demands of the need of stability and of the 
need of change. The social interest in the general secur- 
ity has led men to seek some fixed basis for an absolute 
ordering of human action whereby a firm and stable 
social order might be assured. But continual changes in 
the circumstances of social life demand continual new 
adjustments to the pressure of other social interests as 
well as to new modes of endangering security. Thus the 
legal order must be flexible as well as stable. It must be 
overhauled continually and refitted continually to the 
changes in the actual life which it is to govern. If we seek 
principles, we must seek principles of change no less than 
principles of stability. Accordingly the chief problem to 
which legal thinkers have addressed themselves has been 
how to reconcile the idea of a fixed body of law, afford- 
ing no scope for individual wilfulness, with the idea of 
change and growth and making of new law; how to unify 
the theory of law with the theory of making law and to 
unify the system of legal justice with the facts of admin- 
istration of justice by magistrates. 
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Legislation and Court Decisions, 1957 


Sot RuBIN 
Counsel, National Probation and Parole Association 


ae ee in 1957 produced 
some hard-won advances in ju- 
venile court organization and _pro- 
cedure, probation and parole organiza- 
tion, anckother court and correctional 
services. These are here summarized, 
together with an analysis of court de- 
cisions of general interest.1 


Juvenile Court Laws 


Juvenile court laws were completely 
revised in Alaska, Kansas, and Mis- 
souri. None of the acts affect organ- 
ization of the courts, which remain 
mainly “ex officio” courts; that is, the 
juvenile court is served by judges who 
regularly serve in other courts. There 
were some jurisdictional improve- 
ments and the new procedures are in 
general closer to those recommended 
in the Standard Juvenile Court Act. 


The Alaska act (Chap. 145) con- 
tinues the justices’ court with exclu- 
sive original jurisdiction over children 
under eighteen. Previously the courts 
could waive jurisdiction in any case 
in which the underlying act con- 
stituted a felony; under the new act, 
waiver is possible only for children 
over sixteen. The act contains a com- 
mitment provision that is unusual, 
although it has been advocated: if 
the court commits a child found de- 
linquent to the Department of Ju- 
venile Institutions the commitment 
shall be for a specified period not to 
exceed three years. The usual com- 
mitment is for the child’s minority, 


*Use of the library of the Association of 
the Bar of the City of New York is hereby 
acknowledged. 


no matter what his age at commit- 
ment. The act creates a Board of 
Juvenile Institutions responsible for 
supervision of children released to 
their homes (previously, supervision 
was by the Territorial Department of 
Public Welfare). The Board may em- 
ploy youth counselors exercising the 
duties of probation officers. It super- 
vises all operations of the Depart- 
ment of Juvenile Institutions and is 
responsible for detention and other 
juvenile institutions. The Board, 
through the director of the Depart- 
ment, shall promulgate standards and 
rules for the operation of detention 
homes and facilities; municipally - 
maintained homes or facilities must 
be approved by the Board. 


All Missouri juvenile court acts 
governing counties of different size 
were superseded by one comprehen- 
sive law (S.B. 15). The court organ- 
ization remains the same, the juvenile 
court being the circuit court in each 
county, except in Cape Girardeau, 
where it is the court of common 
pleas. As before, jurisdiction is over 
children under seventeen. The judge 
of the juvenile court may transfer for 
criminal proceedings any child four- 
teen or older whose offense may con- 
stitute a felony. Establishment of de- 
tention homes is a local responsibility 
mandatory in the larger counties; 
smaller counties within one judicial 
circuit may build a common deten- 
tion facility. In the large counties a 
juvenile officer must be appointed by 
the juvenile court. In the smaller 
counties appointment is discretion- 
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ary; the circuit judges of two or more 
adjoining circuits in smaller counties 
may jointly appoint a juvenile officer 
and other personnel. 

Under the revised Kansas juvenile 
court law (Chap. 256) the probate 
judge of each county continues as 
juvenile court judge. No change is 
made in the probation service; as be- 
fore, the judge may appoint officers 
who serve during his pleasure. The 
act protects the confidentiality of ju- 
venile court records and the privacy 
of hearings. A fine of not more than 
$5 and costs can be imposed on a 
trafic offender, and his operator's 
license can be suspended or revoked. 
The act also introduces novel terms 
that we hope will not take hold. In 
addition to the commonly used defi- 
nitions of “delinquent child” and “de- 
pendent and neglected child,” it intro- 
duces the terms “miscreant,” “wayward 
child,” “‘traffic offender,” and “truant.” 


Delinquency “Cures” 


Newspaper attacks on “mollycod- 
dling” by juvenile courts resulted in 
legislation of two kinds. The first 
discards the privacy and confiden- 
tiality provisions which are standard 
in juvenile court law and practice. 
Such an act was passed in Arizona 
(repealing the provision for confi- 
dentiality of juvenile court records, 
including the prohibition on publica- 
tion in newspapers of names and rec- 
ords of juveniles); Florida (opening 
hearings to the public except on 
special order of the judge); Georgia 
(making mandatory the judge’s re- 
lease of the name of any child under 
the jurisdiction of the court for a 
second or subsequent time) ; Indiana 
(providing that the names of children 
and parents and the nature of the 
offense shall be a public record if the 
court directs, and that public admit- 
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tance to the hearing shall be at the 
judge’s discretion). Balancing these 
acts, privacy of hearings and records 
is still adhered to in those states which 
this year enacted general juvenile 
court laws. 

The second kind of statute passed 
in 1957 as a result of the same pub- 
licity imposes responsibility on par- 
ents, whether at fault or not, for the 
acts of their children. Such acts were 
passed in Nevada (where any act of 
willful misconduct of a minor under 
eighteen resulting in injury to the 
property of another is imputed to the 
parents, whose liability is limited to 
$300), Alaska, Idaho, Indiana, New 
Mexico, Oklahoma, South Dakota, 
Tennessee, Texas, and West Virginia 
(to $500). 

These, like other laws holding par- 
ents responsible for juvenile delin- 
quency, hold little promise of posi- 
tive results. A provision in the Alaska 
act exposes one of the weaknesses of 
these acts. It excludes from responsi- 
bility those who have the care of 
children in detention, foster homes, 
or institutions. We assume that the 
parents of children who do damage in 
these situations would still be re- 
sponsible! These acts utterly ignore 
the issue of responsibility. There is 
ample law in existence today to 
charge parents with responsibility 
where it can be reasonably placed 
upon them. If it cannot, how can 
imposing a penalty where there is 
no fault help to prevent delinquency? 

Perhaps the Indiana amendment of 
the age at which juvenile court juris- 
diction can be waived in favor of 
trial in criminal court is a product 
of the same impulse to counter “mol- 
lycoddling.” That state has lowered 
from sixteen to fifteen the age at 
which jurisdiction can be waived 
(after investigation) for a child 
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charged with an offense which would 
constitute a crime if committed by 
an adult. (Chap. 356.) 


Family Reconciliation Procedures 

In many places thought and atten- 
tion were given to family courts and 
related laws. 

The Utah legislature provided for 
appointment by district court judges 
of domestic relations counselors in 
each judicial district or combination 
of districts as agreed on by the judges 
(S.B. 18). The State Department of 
Public Welfare fixes and pays their 
salaries, determines the location of 
their offices with the advice and con- 
sent of the courts to be served, pre- 
scribes their qualifications, and pro- 
vides for an eligible list through 
examinations conducted by the Merit 
System Council. However, counselors 
servé at the pleasure of the appoint- 
ing power. Domestic relations coun- 
selors are to receive requests for 
counseling service; make necessary 
investigations when a complaint has 
been filed and either party requests 
it, or when minor children are in- 
volved; study the family relations, 
earning ability, and other pertinent 
factors in matters relating to the sup- 
port and custody of children; inter- 
view and counsel each plaintiff, and 
when feasible and desirable, each 
defendant, or confer with both jointly, 
to reconcile their differences; and 
make recommendations to the judge 
of the district court. On the failure 
or refusal of either party to partici- 
pate in an interview, the court may 
order such appearance. 

The counselor may, on request of 
a district court judge, make post- 
divorce studies of problems arising 
in connection with child custody, 
support, and visitation, and assist the 
parties in enforcement of support 
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orders. Counseling service may also be 
given without the filing of a com- 
plaint for divorce, annulment, or 
separate maintenance if there are 
marital difficulties which may lead to 
the termination of the marriage rela- 
tion, upon signed request for such 
services, and without fee. The judge 
of a district court may counsel either 
spouse or both, and may in his discre- 
tion require one or both of them to 
appear before him, or recommend 
the aid of a physician, psychiatrist, 
psychologist, social service worker, 
some other specialist or scientific ex- 
pert, or religious officer of the parties’ 
denomination. 


The act also provides that no di- 
vorce hearing shall be held by the 
court until ninety days after the filing 
of the complaint, unless the court 
otherwise orders. All counseling pro- 
ceedings shall be private, and not ad- 
missible in any divorce or other pro- 
ceeding. The report of the domestic 
relations counselor shall be made 
available to either party or his coun- 
sel and the counselor may be ex- 
amined by the parties at the hearing. 


Right to Counsel in Juvenile Court 


Consistent with the reaffirmation by 
courts of individual rights, several 
recent appellate court decisions up- 
held the right of children and parents 
to be represented by counsel in ju- 
venile courts. 


In a juvenile delinquency proceed- 
ing in the District of Columbia, the 
child admitted the charge and was 
committed to a training school. The 
child and parents were neither repre- 
sented by counsel nor advised that 
they might be so represented. An ap- 
plication to vacate the judgment of 
commitment was granted on appeal. 
Said the Court of Appeals: 





The serious nature and effect of this 
adjudication suggests that Congress could 
not have been unaware of the need for 
effective assistance of counsel. The “right 
to be heard” when personal liberty is at 
stake requires the effective assistance of 
counsel in a juvenile court as much as it 
does in a criminal court. . . . Appellee 
contends, however, that the court is not 
required to advise a juvenile of that right, 
or to assure itself that the right has been 
intelligently waived. It also contends that 
the court is not required to appoint counsel 
where there is no such waiver or where 
the juvenile’s family is indigent. We think 
these contentions are unsound. . . . In this 
and in similar cases in the future, the 
juvenile must be advised that he has a 
right to engage counsel or to have counsel 
named on his hehalf.—Shioutakon v. 
District of Columb:a, 236 F.2d 666. 


The Arizona Supreme Court ruled 
in a dependency and neglect pro- 
ceeding: 

It is urged by the appellants that the 
state, having an interest in the child as 
parens patriae, should provide the kind of 
hearing which will be most conducive to 
the child’s understanding—that the atmos- 
phere of the hearing should approximate 
the kindly inquiry of a loving parent. 
This is a desirable end to be achieved. It 
conforms to the understanding of sociolo- 
gists and psychologists in the era in which 
we live. . . . It is undoubtedly reflected 
in the language of the legislature of this 
state that “the hearing of any matter in- 
volving a child shall be informal. .. .” 
However, we do not think the “informal- 
ity,” supra, may extend to the divestiture 
of the fundamental right of the parent 
to be represented by counsel, if requested, 
when a substantial interest is dependent 
upon the outcome of the hearing.—Ar- 
zona State Department of Public Welfare 
v. Barlow, 80 Ariz. 249, 296 P.2d 298. 


The California Supreme Court took 
a slightly narrower view (one judge 
dissenting): 


So. RUBIN 





The fact that a minor is not represented 
by counsel need not be a denial of due 
process in the juvenile court. It is only 
when by such lack of representation of 
the minor undue advantage is taken of 
him or he is otherwise accorded unfair 
treatment resulting in a deprivation of his 
rights that it can be said he has been 
denied due process of law.—People y, 
Dotson, 46 Cal. 2d. 891, 299, P.2d 875. 


Juveniles in Institutions 


A common and unfortunate prac- 
tice which undermines the special 
nature of juvenile court proceedings 
is the transfer of juveniles from 
training schools to penal institutions. 
There have been few decisions on the 
point; one Ohio decision a genera- 
tion ago upheld such transfers. A 
welcome decision condemning and 
voiding such transfers has, however, 
been handed down in the District of 
Columbia. The petitioner was com- 
mitted to the National Training 
School for Boys as a delinquent, pa- 
roled, and charged with a new crime 
alleged to have been committed while 
on parole. The case having been trans- 
ferred from the juvenile to the crim- 
inal (district) court, the petitioner 
was held in jail. The new criminal 
charge was dismissed, but jail deten- 
tion was continued under a parole 
violation warrant filed as a detainer. 
On a writ of habeas corpus the court 
declared that since the holding was 
under the original juvenile court 
commitment, continued jail detention 
was improper. Prompt transfer to a 
suitable juvenile institution was or- 
dered. The court also discussed and 
justified transfer of juveniles to insti- 
tutions where “special facilities are 
provided for training and care, some- 
what comparable to those of the Na- 
tional Training School for Boys, but 
with closer supervision where neces- 
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sary for those that may prove to be 
otherwise intractable....The trans- 
fer of a youth committed by juvenile 
court to the medical center for federal 
prisoners at Springfield, Missouri, as 
in Riley v. Pescor, D.C. Mo. 145, 63 
F. Supp. 1, may be justified under this 
view if the center provides necessary 
medical facilities not otherwise avail- 
able and special provision is made for 
training and treatment of the youth, 
if not physically incapacitated, similar 
to facilities available at the training 
school.” 

On the question of transfer of a 
youth to a correctional institution, the 
same court declared: 


Both Constitution and statute forbid the 
transfer of a youth committed under the 
Juvenile Court Act to any institution de- 
signed for the custody of persons convicted 
of crime, including the Federal Correc- 
tional Institution at Ashland, Kentucky 
[designated as a treatment facility under 
the Federal Youth Corrections Act] and 
the commingling of such juveniles with 
criminals—White v. Reid, 126 F. Supp. 
867. 


The validity of the use of sectarian 
institutions by juvenile courts arose 
in Pennsylvania. The Pennsylvania 
Constitution, like many others, pro- 
hibits appropriations to charitable, 
educational, or benevolent  institu- 
tions which are denominational or 
sectarian. It was claimed that pay- 
ment for the care of children com- 
mitted by the juvenile court in sec- 
tarian or denominational homes and 
institutions violated the constitutional 
provision. The Supreme Court of 
Pennsylvania upheld the juvenile 
court placement and payment for the 
service from public funds. In _ its 
opinion it said: “The Constitution 
does not prohibit the State or any of 
its agencies from doing business with 
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denominational or sectarian institu- 
tions, nor from paying just debts to 
them when incurred at its direction 
or with its approval.”—Schade v. 
Allegheny County Institution District, 
386 Pa. 507, 126 A.2d 911. (NPPA 
submitted a brief amicus curiae on 
the general practice of juvenile courts 
in the use of sectarian institutions.) 


An unsalaried Youth Services Com- 
mission was established in Delaware 
to administer the training schools and 
any other state facility for readjust- 
ment of delinquent children, except 
the Woods Haven School for Girls, 
which may join the others. Juvenile 
court commitments shall be to the 
Commission, which also provides 
aftercare. The act provides for an 
executive director appointed by and 
serving at the pleasure of the Com- 
mission. (Chap. 274.) 


Delinquency Jurisdiction 


In a surprising decision outdated 
in the light of contrary rulings in 
other states, the Jdaho Supreme 
Court has held the juvenile court 
law invalid insofar as it attempts to 
deprive the district court of felony 
jurisdiction by defining as juvenile 
delinquency an act which constitutes 
a felony. The court applied this in- 
terpretation “in cases such as this 
where the accused waives the benefit 
of the act and asserts his right to be 
prosecuted under the criminal law.” 
—State v. Interest of Lindsey, 78 Ida. 
241, 300 P.2d 491. Query: This nar- 
row interpretation must imply that 
the juvenile court does have exclu- 
sive jurisdiction if the defendant 
consents. Can the defendant then de- 
prive the district court of jurisdiction, 
while the legislature cannot? The de- 
cision was followed by an amendment 
of the juvenile court law (Laws of 
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1957, Chap. 235) excepting from ju- 
venile court jurisdiction “violations 
constituting any felony involving 
violence against the person, where- 
upon it shall be optional with the 
prosecuting attorney to take action 
under this statute or proceed with 
the child as an adult.” 


In Louisiana an important decision 
clarifying a basic concept was handed 
down. It has not always been clear 
that certain legal precepts, such as 
mens rea in this case, precepts which 
are applicable to the establishment 
of criminal guilt, are applicable also 
to delinquency proceedings. The case 
which occasioned the opinion that 
the concepts are so applicable—and, 
we believe, rightly—was that of a 
thirteen-year-old boy who accidentally 
shot a fourteen-year-old girl with a 
rifle containing a cartridge with paper 
wadding. The finding of the juvenile 
court was that “‘while there does not 
appear from the evidence submitted 
any intention on the part of Jeffery 
Glassberg to deliberately harm Bar- 
bara Ann Caire, certainly the injury 
suffered by Barbara Ann Caire was 
a result of Jeffery’s action in pointing 
the gun in her direction. There must, 
therefore, be imputed to him general 
criminal intent arising from the rea- 
sonable result of his act.” The State 
Supreme Court reversed and dismissed 
the petition, since “there was no gen- 
eral criminal intent, an essential fac- 
tor in the charge of aggravated bat- 
tery, which was charged in the peti- 
tion.”—In re Glassberg, 230 La. 396, 
88 So. 2d 707. 

There is steady progress in laws 
which strengthen juvenile delinquency 
jurisdiction. Sometimes these laws 
create difficulty in individual cases, 
but the courts usually bolster the 
progressive intent of the improved 
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laws. In a New Jersey case the de- 
fendant had been indicted for mur- 
der and sentenced to a life term in 
1943, when he was fourteen. But a 
recent New Jersey Supreme Court rul- 
ing (State v. Monahan, 15 N.J. 34, 
104 A.2d 21, certiorari denied, 348 
U.S. 889; see NPPA JourNaL, July, 
1955, p. 270) decided that the ju- 
venile court has jurisdiction over 
a juvenile whose act would constitute 
murder if committed by an adult. The 
appellant in this case contended that 
by the retroactive application of the 
Monahan case, he was entitled to his 
liberty. The Supreme Court held the 
Monahan case to have a retroactive 
effect applicable to the appellant, 
and referred the case to juvenile 
court pending action by the institu- 
tional board, to which an application 
for discharge could be made.—John- 
son v. State, 18 N.J. 422, 114 A.2d 1, 
certiorari denied, 350 U.S. 942, 100 
L.E. 822, 76 S. Ct. 318. (In “Criminal 
Law and Procedure,” by Robert E. 
Knowlton, Rutgers University Law 
Review, Fall, 1955, the decision is 
criticized for its failure to release the 
juvenile.) 

In a New York case the prisoner 
had in 1945, when he was fourteen, 
killed his two-year-old brother. He 
was committed as insane. The juve- 
nile court law was amended in 1948 
to forbid prosecution of a child of 
fourteen for murder. In 1954 the 
prisoner, now considered sane, was 
brought to trial. The indictment was 
dismissed. The Court of Appeals 
held that the amendment falls within 
the category of legislation reducing 
penalties for criminal activity, and 
as such is retroactive. The court dis- 
tinguished an earlier case also tried 
prior to the 1948 amendment (People 
ex rel. Downie v. Jackson, 286 App. 
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Div. 1131, 146 N.Y.S. 2d 457, motion 
for leave to appeal denied, 1 N.Y. 
2d 642, 134 N.E. 2d 210, certiorari 
denied, 77 S.Ct. 85, 352. U.S. 859), in 
which a boy was convicted of murder 
when he was under fifteen. In the 
Downie case the ameliorative statute 
was not retroactively applied, from 
the rule that once final judgment has 
been pronounced, a change in the law 
does not arrest or interfere with exe- 
cution of the sentence.—People v. 
Oliver, 1 N.Y. 2d 152, 151 N.Y.S. 2d 
367, 134 N.E. 197. Following the de- 
cision in the Downie case, Downie 
was actually released on a procedural 
error found by the trial court which 
called for a new investigation of the 
record. 


Probation and Parole Services 


In several states the legislatures pro- 
vided for new or expanded probation 
and parole services. A state board of 
probation and parole was established 
in Kansas (Chap. 331) consisting of 
five members appointed by the gov- 
ernor with the advice and consent of 
the Senate, receiving per diem com- 
pensation. The board shall appoint 
a state director of probation and 
parole, who serves as secretary to the 
board and who appoints and di- 
rects, with the approval of the board, 
a deputy director, assistant directors, 
probation and parole officers, and 
other employees, to serve on a dis- 
trict organization basis. Previous law 
did not provide for the appointment 
of probation officers. Many of the 
provisions are patterned after the 
1955 Standard Probation and Parole 
Act; they authorize the board to es- 
tablish and maintain residence and 
diagnostic and treatment facilities 
for probationers and parolees, place 
the director and all other employees 
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within the classified civil service, 
allow conditional release (release of 
a prisoner on work and good be- 
havior credits being deemed as re- 
lease under conditions of parole), 
and retain the defendant’s civil rights 
for all dispositions except institu- 
tional commitment, restoring all civil 
rights to those who are so committed 
on discharge from the institution or 
from parole. The act also revises the 
provisions for paroles from jails. 


In Maine (by Chap. 387) a state 
probation and parole board was set 
up within the Department of Insti- 
tutional Service; a staff of probation- 
parole officers serves under a state 
director of probation and parole who 
is executive officer and secretary of 
the board. Previously both juvenile 
and adult probation service was pro- 
vided by municipal court officers; pa- 
rolees were supervised by state parole 
officers appointed by the Department 
of Institutional Service. The state 
probation-parole officers also serve in 
juvenile cases, except in Cumberland 
County. Parole of juveniles is upon 
the recommendation of the superin- 
tendent to the board. The act carries 
an appropriation of over $200,000 for 
each of the bienniums 1957-1958 and 
1958-1959. 


Nebraska’s ninety-three counties are 
(by Legislative Bill 568) divided into 
ten probation districts. The district 
judges of the judicial districts con- 
stituting a probation district shall 
appoint a chief adult probation officer, 
deputy probation officers, and other 
employees, as they deem necessary. 
The entire probation service is under 
the general supervision of a new 
entity, the Nebraska District Court 
Judges Association. Salaries of proba- 
tion officers shall be paid by the state; 
counties are responsible for maintain- 
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ing offices. The district court judge in 
each probation district may allow use 
of his probation officers by county 
courts and other courts of record, but 
officers are not required to serve in 
juvenile courts having one or more 
juvenile probation officers. As before, 
the judges of municipal and county 
courts can appoint probation officers; 
and in counties of more than 60,000 
population, the judge of the district 
court in charge of the juvenile docket 
appoints juvenile probation officers. 
The Division of Juvenile Probation 
was created in the Tennessee Depart- 
ment of Correction. (Chap. 278). The 
commissioner of correction shall ap- 
point a director of juvenile proba- 
tion (to administer the Division 
under his supervision and control), 
at least four district directors of ju- 
venile probation, and a_ sufficient 
number of field probation workers to 
administer the juvenile probation 
service throughout the state; these 
personnel are under the state merit 
law. The Division also supervises 
minors within the jurisdiction of the 
juvenile court and those committed 


to a state institution for delinquent 
children. 


The former Texas probation law 
providing for state probation and 
parole officers, but never implemented 
by appropriation, was repealed. The 
new law (Chap. 226) provides that 
criminal court judges may appoint 
probation staff who have completed 
an accredited college education and 
have had two years’ experience in 
correctional work or related fields, or 
who are attorneys with experience in 
criminal law, or who are currently 
serving as probation officers. The pro- 
bation service for criminal courts 
shall be separate from juvenile proba- 
tion. A division of parole supervision 
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is established under the general direc- 
tion of the Board of Pardons and Pa- 
roles. The Board appoints a director 
who selects, subject to the Board’s 
general policies, other employees. The 
statute requires that any parole off- 
cer or supervisor must have four 
years of college and two years’ experi- 
ence in correctional work. Parole off- 
cers may be designated as probation 
officers if approved by the director 
of parole supervision. The Board is 
constituted as before; parole still re- 
quires the approval of the governor; 
and revocations of parole are still by 
act of the governor, rather than of the 
Board. A step backward is taken with 
respect to parole term, all terms hav- 
ing now to be served to the maximum, 
the board having no power to dis- 
charge prior to its expiration. Under 
the former law the Board could grant 
a discharge at its discretion after one 
year on parole. Voluntary parole 
boards continue to supervise parolees 
in sparsely settled areas or in locali- 
ties not served by regularly employed 
parole officers. 


The New Jersey State Department 
of Institutions and Agencies is au- 
thorized (by Chap. 90) to establish 
and maintain institutions for the 
treatment of those juvenile probation- 
ers who as a condition of probation 
voluntarily submit to treatment for 
up to four months in a department 
facility. For this purpose $150,000 is 
appropriated. 

The district courts in New Mexico 
have had the authority to suspend 
sentence on conditions; such cases 
had “probationary status.” A new act 
(Chap. 172) allows the district court, 
on convictions of any offense not pun- 
ishable by death or life imprison- 
ment, to suspend wholly or in part 
the imposition or execution of sen- 
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tence and place the defendant on 
probation. A sentence suspended in 
part only can include commitment up 
to six months in jail. 

A Board of Parole for the state 
prison was established in Connecticut. 
It consists of three members ap- 
pointed for four-year terms by the 
governor with the advice and consent 
of the general assembly (Public Act 
461). Members receive expenses but 
no pay. The board of directors of the 
state prison shall appoint an execu- 


tive secretary of the Board whose 


salary is fixed by the personnel board 
and who shall be an ex-officio, advi- 
sory member of the Board without a 
vote except to dissolve a tie. He pre- 
pares data required by the Board and 
does its administrative work. 

Under the old Nevada law the 
board of pardon and parole commis- 
sioners (the governor plus other ex- 
officio members) exercised pardon and 
parole authority. A separate board of 
parole commissioners (the chief pro- 
bation and parole officer, serving as 
chairman, plus four members ap- 
pointed by the governor) is estab- 
lished. Members receive per diem 
compensation and travel expenses 
(Chap. 390). 

In Washington, defendants with a 


| previous conviction are no longer 
| barred from probation (Chap. 227), 


as they were under the former law. 


Court’s Constitutional Right to 
& 
Probation Service 


Under many juvenile court and 


: probation laws the judges have the 


authority to appoint staff to the ex- 
tent they deem necessary to perform 


' the work of the court. This inherent 


power of the courts thus recognized 
by many legislatures is too often neg- 
lected by the judges themselves. (See 
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“Half Justice,” by Will C. Turnbladh, 
NPPA JourNAL, October, 1956.) In 
three states recent appellate court 
decisions have upheld such a power 
of appointment. 


Under the Arizona statute the ju- 
venile court is empowered to appoint 
a chief probation officer, deputy pro- 
bation officers, and necessary office 
assistants, and to fix their salaries. 
On an action for a declaratory judg- 
ment by the county board of super- 
visors against the juvenile court judge, 
the court held: ‘When these appoint- 
ments are legally made and salaries 
fixed and approved and the services 
rendered, the same become legal obli- 
gations of the county and must be 
paid, even if the result might operate 
to exceed the budget estimate.” The 
court also referred to the provisions 
of the statute empowering the juvenile 
court to allow by order a reasonable 
sum at the expense of the county for 
the support of children over whom it 
has jurisdiction, and held that such 
orders when made become county 
obligations. Even if the aggregate of 
such orders exceeds the budget esti- 
mate for them, they are nevertheless 
valid county obligations. Two judges 
rendered a lengthy dissent, contend- 
ing that “the power of a judge to 
create county charges is no more nor 
less than that of all other branches 
of the county government.”—Lock- 
wood v. Board of Supervisors of 
Maricopa County, 80 Ariz. 311, 297 P. 
2d 356. 

The statute authorizes one probation 
officer for each fifty persons on proba- 
tion. The court held that in calcu- 
lating the number of officers on this 
basis, the chief probation officer 
should not be included. The court 
also held that, in the calculation, neg- 
lected and dependent children should 
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not be included, since “they are not 
and should not be placed on proba- 
tion. Only delinquent children are 
placed on probation.” 


The statute in Indiana provides 
that the judges of the circuit courts 
may appoint one or more probation 
officers as the needs of the court re- 
quire, and (subject to a statutory 
limit) they may fix the compensation. 
The Indiana Supreme Court declared: 


The authority of the court to appoint 
a probation officer, fix his salary, and re- 
quire payment thereof does not rest upon 
mere legislative fiat. The court has in- 
herent and constitutional authority to 
employ necessary personnel with which 
to perform its inherent and constitutional 
functions and to fix the salary of such 
personnel, within reasonable standards, 
and to require appropriation and payment 
therefor. The necessity of such authority 
in the courts is grounded upon the most 
fundamental and far reaching considera- 
tions. 


It cited the constitutional mandate 
that all courts shall be open and that 
persons shall have remedy by due 
process of law: 


These mandates necessarily carry with 
them the right to quarters appropriate to 
the office and personnel adequate to per- 
form the functions thereof. The right to 
appoint a necessary staff of personnel 
necessarily carries with it the right to 
have such appointees paid a salary com- 
mensurate with their responsibilities. The 
right cannot be made amenable to and/or 
denied by a county council or the legisla- 
ture thereof. . . . Unless a court of record 
has abused its discretion, with respect to 
the exercise of such authority, this court 
will not disturb the decrees by which such 
authority is exercised—Noble County 
Council v. State ex rel. Fifer, 234 Ind. 172, 
125 N.E. 2d 709. 


The New York statute authorizes 
the court to fix the salaries of pro- 
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bation officers. The Board of Estimate, 
the governing body for the City of 
New York, adopted a budget without 
the increases ordered by the court. 
The judges of the Court of General 
Sessions sought to direct the Board to 
provide for payment in the amounts 
fixed by the judges. The Board 
argued that it had the power to ex. 
amine into the reasonableness of the 
demands for salaries. The court held 
that the Board of Estimate had no 
discretion: 


Under the established law and statutes 
there is no discretion whatsoever in the 
Board of Estimate to sit in judgment on 
the wisdom or prudence of the Board of 
Judges of General Sessions in fixing sal- 
aries. That discretion is reposed in the 
judges and in them alone. The Board of 
Estimate is compelled to perform the 
purely ministerial task of including in 
their budget the amounts fixed by the 
court and to pay the salaries so deter- 
mined.—Cappozzoli v. Wagner, 208 Misc, 
328, 144 N.Y.S. 2d 404. 


Interpretations of Probation and 
Parole Practice 


The appellate courts do not often 
discuss in detail the kind of material 
which is proper or improper in a 
presentence investigation. Such a dis- 
cussion is contained in a recent Calli- 
fornia case, in which the court said: 


The probation officer here went far 
afield. The report stated: “The probation 
officer understands that the California 
State Board of Equalization has arrived 
at a figure of 2,420,000 gallons taken il- 
legally from Standard Oil and received 
by Fenton and Lewis. The state authori- 
ties have declined to tell the probation 
office the method by which they have 
arrived at the above figure for this would 
give unnecessary advantage to the de- 
fense. . . . Standard Oil states further 
that while it is time that the whole oil 
industry is watching the present case 
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with interest, the victim does not want to 
appear aggressive. . . . Since this matter 
has received such publicity and will 
probably receive more, the attitude of the 
general public and more particularly of 
the oil industry should be considered. 
Along this line, it seems the facts of the 
offense are so grave and the quantity of 
gasoline taken is so large that a probation 
program is not in order....” 


It would appear that the recommenda- 
tion against probation was influenced by 
extravagant and unsupported statements 
with respect to thefts in enormous 
amounts, and by what the deputy proba- 
tion officer thought the reaction of the 
public and the oil industry would be if 
probation should be granted. And there 
was an apparent effort to influence the 
court by argument, which is not to be 
approved. 


In other respects the reports were fair. 
They spoke highly of appellant’s past 
record and stated, “The probation officer 
has received and attached hereto char- 
acter letters of unusually fine qualities 
from the following persons,” listing au- 
thors of some thirty letters, and the 
report closed with the statement that 
the officer did not believe that appellant, 
if granted probation, would commit any 
further offense. 


But we must reject the contention the 
court was influenced by the improper 
statements and arguments in the reports. 
While the matter was being discussed the 
court expressed criticism of the report in 
these particulars and we think it is rea- 
sonable to suppose that the recommenda- 
tion against probation was weakened, in 
the mind of the court, by some of the 
faulty reasoning upon which it was based. 
—People vy. Fenton, 141 C.A. 2d 357, 296 
P. 2d 829. 


What is the status of a defendant 
placed on probation “until he secures 
satisfactory employment”? This was 
the disposition in a United States 
district court. The government con- 
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tended that no term having been 
stated, the statutory term of proba- 
tion of five years applied. The Court 
of Appeals held that the stated con- 
dition also refers to a term of proba- 
tion, although it is not a specific 
term, but a conditional one. And it 
declared that “satisfactory employ- 
ment” is interpreted as meaning 
“work of a law abiding nature, fitted 
to the abilities of the probationer, 
and which met the approval of those 
supervising his conduct.”—Driver v. 
U.S., 232 F. 2d 418. 


The effect of parole status on con- 
Stitutional guarantees against im- 
proper “search and_ seizure’ was 
examined in a California case. The 
defendant was charged with illegal 
possession of marijuana, found by his 
parole officer in his apartment while 
he was on parole. The defense of- 
fered was that the search and seizure 
was unreasonable and in violation of 
the Fourth Amendment. The court 
ruled that the test of reasonableness 
being one dependent on the total 
atmosphere of the case, a parole ofh- 
cer’s search of his parolee’s apartment 
is accorded greater freedom than 
search of an individual not on parole 
and not made by a parole officer. 


[ The officer’s] supervision of the parolee 
is of necessity a close one, since it bears 
strong analogy to that of a jailer to his 
prisoner, though the area of operations 
has been vastly extended. . . . Having 
reasonable cause to believe defendant had 
breached his conditions of parole by as- 
sociation with a felon engaged in the 
narcotics traffic, the propriety of the search 
by the parole officers of their prisoner’s 
quarters cannot be gainsaid.—People v. 
Denne, 141 C.A. 2d 499, 297 P. 2d 451. 


The court’s reasoning does not com- 
pletely justify the ruling. The au- 
thority of the parole officer is defined 
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in the parole law, which nowhere 
authorizes him to enter or break into 
the home of the parolee. The search 
here was not made in connection with 
the retaking of the parolee; it was 
after the search that the officer went 
to the place of employment of the 
parolee and there took him into cus- 
tody. Nor does the fact that the pa- 
rolee is legally still a prisoner au- 
thorize either a search or an arrest 
without legal cause. The parole law 
in California, as in other states, spe- 
cifies the conditions under which the 
parolee may be taken back into cus- 
tody. Furthermore, in California, as 
generally in other states, the legal 
custody of the parolee remains in the 
institution authorities, not the pa- 
role authority. 


A misapplied comity was passed on 
in New York. The Parole Board al- 
leged that a parolee had committed 
a federal offense while on parole. The 
Board issued a warrant for his arrest 
as a parole: violator, and after appre- 
hending him turned him over to the 
federal authorities for trial. He was 
found guilty and again returned to 
the custody of the state board. A few 
days later the New York board re- 
turned the prisoner to the federal 
court for sentencing, after which he 
was returned again to the state au- 
thorities, and again turned over to 
the federal authorities to serve the sen- 
tence. The Court of Appeals held that 
the parole board could not interrupt 
service of the sentence except upon 
revocation. When the New York 
board surrendered the prisoner to the 
federal authorities, therefore, the state 
sentence continued to run. The court 
stated: 


A government may and should sur- 
render a person to the jurisdiction of 
another for the purpose of frial. .. .A 
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speedy trial constitutes a benefit to the 
suspect and to society as well. . . . [But] 
no harm can conceivably befall the person 
or the other sovereignty if such person 
be required to complete an earlier sentence 
before he commences to serve a foreign 
sentence. Consequently, no rule of comity 
between governments requires a surrender 
for the purpose of serving a foreign sen- 
tence.—People ex rel. Rainone v. Murphy, 
1 N. Y. 2d 367, 135 N.E. 2d 567, 153 
N.Y.S. 2d 21. 


Sentencing 


The forms and practices used in 
sentencing offenders are far from set- 
tled and are still inadequate. Not only 
additional but different kinds of serv- 
ices and procedures are needed. This 
applies to diagnostic resources and 
procedure, new forms of commitment, 
and clear channels for appellate re- 
view of sentences. All of these are 
represented in legislative enactments 


in 1957. 


In California the Department of 
Corrections may agree to provide 
counties with diagnostic examinations 
on sentencing, the counties reimburs- 
ing the state for the cost (Chap. 975). 
A defendant convicted of an offense 
punishable by imprisonment in the 
state prison may be placed in the 
facility for up to ninety days for 
presentence diagnosis and _ recom. 
mendation. The Youth Authority is 
authorized (Chap. 1016) to enter into 
contracts for temporary detention and 
diagnosis on a similar basis. 

In Connecticut the chief justice 
shall appoint three judges of the 
Superior Court, designating one to act 
as chairman, to serve as a review di- 
vision. Any person aggrieved by a 
sentence of one year or more to the 
state prison may apply for its review. 
The division may suspend the sen- 
tence, place on probation, or decrease 
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the minimum or maximum term. The 
sentencing judge may submit to the 
division a statement of his reasons 
for imposing the sentence, .and may 
be required to do so by the division. 
In reviewing the judgment, the divi- 
sion may review presentence reports 
and other records. The judges of the 
division may not review sentences 
which they impose. (Public Act 436.) 

In Florida commitments have taken 
the form of a judge-fixed maximum, 
parole eligibility occurring after serv- 
ice of six months. The court is now 
authorized (Chap. 57-366) as an al- 
ternative to commit a defendant for 
six months, with the maximum being 
the maximum for the particular 
crime, and the parole commission de- 
termining the exact period of im- 
prionment to be served. Under 
former Jdaho law, commitments were 
always for the maximum term pro- 
vided by law for the particular of- 
fense. Under a new act (Chap. 47) 
the judge fixes a maximum term of 
imprisonment, which may not exceed 
the maximum term authorized by 
law, and which shall be for not less 
than two years. 


The Death Penalty 

In the United States, as in England, 
Canada, and elsewhere, the greatly 
heightened public discussion of the 
issue of the death penalty is reaching 
the legislatures. In recent years bills 
to abolish the death penalty have 
been introduced in a majority of 
states, and this year the enactments 
in several states represent the great- 
est legislative progress toward aboli- 
tion that has occurred since World 
War I. 

Alaska abolished the death penalty 
(Chap. 132). In place of the manda- 
tory death penalty for murder in the 


181 


first degree, that offense is now pun- 
ishable by a term of life or any term 
of years. In Delaware the jury may, by 
recommending mercy, require the 
court to sentence to life imprison- 
ment instead of death (Chap. 124). 
Hawaii has totally abolished the death 
penalty, substituting life imprison- 
ment not subject to parole (Act 282). 
In Nevada, causing death in an at- 
tempt to escape from the state prison, 
formerly punishable only by death, 
is now punishable by life imprison- 
ment without possibility of parole if 
the jury so recommends (Chap. 38); 
the death penalty is retained for sev- 
eral other offenses. The Oregon legis- 
lature has adopted a resolution to 
repeal the constitutional provision for 
the death penalty; it is to be voted 
on by the people at the 1958 general 
election. Under legislation that would 
take effect on passage of the resolu- 
tion, murder in the first degree com- 
mitted by a person serving a life term 
of imprisonment would be punishable 
by death or life imprisonment. No 
other offense would be punishable by 
death. (H.J. Res. 11; Chap. 315). 
Vermont has had a mandatory death 
penalty for murder in the first degfee. 
Under the revised law it is punish- 
able by death or life imprisonment, as 
determined by the jury, except that 
an unrelated second offense is pun- 
ishable by death. The same act re- 
duces the penalty for murder in the 
second degree from a mandatory life 
term to a term of life or such term 
as the court shall order (Chap. 201). 
‘Two states have gone in the other 
direction, following the unfortunate 
lead of the United States Congress 
in 1956. In Alabama (Act 398) and 
New Mexico (Chap. 160), furnishing 
narcotics to a child under eighteen is 
punishable by fine, imprisonment for 
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life or any term not less than ten 
years, or—if the jury in its discretion 
so directs—by death. 


Correctional Institutions 


The administrative organization for 
correctional services was generally re- 
vised in Florida (Chaps. 57-121, 57- 
213, 57-317), Kansas (Chap. 472), and 
North Carolina (Chap. 349). In Mis- 
sourt a permanent committee of the 
General Assembly, the Joint Com- 
mittee on Correctional Institutions 
and Problems, was established (H.B. 
570). It is the duty of the committee 
to make a continuing study and ana- 
lysis of penal and correctional prob- 
lems in the state, and to devise a 
long-range program for the Depart- 
ment of Corrections and its institu- 
tions based on a plan of biennial 
development. It is charged with study 
of the Department of Corrections and 
inspection of its institutions, prob- 
lems of probation and parole, the 
criminal laws, sentencing, and the 
needs for statutory change. The com- 
mittee shall submit a report to each 
session of the legislature. 


The Department of Corrections in 
California is authorized to establish 
and operate regional jail camps for 
the confinement and treatment of per- 
sons sentenced to long jail terms, 
persons imprisoned as a condition 
of probation, and persons committed 
for treatment as alcoholics. The di- 
rector of corrections may enter into a 
contract with counties to furnisit 
care for county prisoners, for which 
the county shall reimburse the state 
(Chap. 1646). Two or more counties 
may now form a district to establish 
and operate a joint county jail. Con- 
victed persons may be committed to 
a joint county jail from a county in 
the district, as if the commitment 
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were to a jail maintained by that 
county alone (Chap. 1019). Each 
county Board of Supervisors may 
establish a county advisory commit 
tee on adult detention of six mem 
bers, two appointed by the board of 
supervisors, two by the sheriff, and 
two by the presiding or senior judge 
of the superior court; of the latter 
two, one shall be a member of the 
state bar. Members of the committee 
shall annually inspect city and county 
adult detention facilities, with respect 
to the conditions of inmate employ- 
ment, care, and treatment (Chap, 
349). 

Several states enacted legislation 
similar to the “Huber Act” pioneered 
in Wisconsin. In Idaho a_ prisoner 
committed to the county jail for ex 
amination, trial, or sentence who has 
been regularly employed shall be 
assisted by the sheriff to continue such 
employment when possible without 
interruption (Chap. 237). If the 
prisoner is not employed, the sheriff 
shall make every effort to secure suit- 
able employment for him. From the 
earnings the sheriff shall pay the 
prisoner’s board and personal ex- 
penses inside and outside the jail 
and any payment for support of de 
pendents directed by the court. If 
funds are still available, the prisoner's 
debts are to be paid; half of any bal- 
ance is retained for the prisoner on 
his discharge, the other half going 
to the county. In North Carolina a 
work release plan may be applied to 
any defendant committed on convic- 
tion of a misdemeanor at the discre- 
tion of the judge (Chap. 540). The 
work plan is to be administered by 
the state prison commission, the 
prisoner to work in facilities of the 
prison system apart from other pris 
oners. Earnings pay first for the 
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prisoner’s maintenance, next for the 
support of dependents through the 
welfare department; any balance goes 
to the prisoner at the time of release. 
A North Dakota act (Chap. 114) ap- 
plies to defendants committed to the 
county jail on misdemeanor convic- 
tions, the judge having discretion to 
grant parole for outside employment, 
the sheriff serving as parole officer. 
Earnings shall be used for support 
of the prisoner’s family or dependents, 
expenses of the prisoner while on pa- 
role, and payment of any fine and 
costs. A Wyoming act (Chap. 135) 
applies to prisoners sentenced to the 
county jail, who may on order of the 
court be released for temporary pe- 
riods, on parole, while employed. 
Earnings, collected by the sheriff, are 
for payment of board, personal ex- 
penses inside and outside the jail, 
and support of dependents. 


Institutional operations were passed 
on in two appellate court decisions. 
The District of Columbia director of 
public health obtained a court order 
for the detention of a chronic suf- 
ferer from tuberculosis in communi- 
cable form, and placed the individual 
in the hospital section of the jail. 
Denial of a writ of habeas corpus was 
reversed. The Court of Appeals re- 
ferred to the code provision authoriz- 
ing the Director to designate ‘any 
place or institution” in the District 
or under the supervision of the gov- 
ernment of the District. But, declared 
the court, “the function of a jail is 
to provide a place for punishment of 
crimes, and its customary occupants 
are persons convicted of crime or 
awaiting trial for crime. In the ab- 
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sence of specific language, we cannot 
lightly infer that Congress intended 
that a person like appellant, neither 
indicted for nor convicted of any 
crime, is to be confined in a penal 
institution to suffer the social stigma 
and bad associations resulting there- 
from.” From other sections of the 
statute, the court infers an intent of 
Congress not to refer to jails.—Benton 
v. Reid, 231 F. 2d 780. 

A penitentiary inmate in Louisiana 
was housed in the same cell as a 
paranoiac or mentally deranged pris- 
oner known as such to prison officials. 
The inmate was slashed to death by 
his paranoiac cellmate; his father 
sued for damages for wrongful death. 
The appellate court held that the 
facts stated a cause of action—St. 
Julian v. State, 82 So. 2d 85. 


Interstate Developments 


The interstate compact for the re- 
turn of juveniles, first adopted by the 
Council of State Governments in 1955 
and enacted in thirteen jurisdictions 
in that year, has been adopted this 
year through legislative action in ten 
additional states. (A brief summary 
and a list of the states with enact- 
ments in 1955 appear in the NPPA 
JournaL, July, 1956, p. 266.) The 
Out-of-State Incarceration amendment 
to the probation and parole compact 
was ratified by New York and Colo- 
rado this year, bringing the number 
of participating states to six. The In- 
terstate Detainers Agreement, adopted 
by the Council of State Governments 
in 1956, was adopted in Connecticut 
and New York. 





Letters to 


Religion, Casework, and 
Appointment Policies 


To THE EpITor: 


I have been intending to write with 
regard to views expressed in the 
April, 1957 issue of the NPPA 
JouRNAL, concerning comments on the 
role of religion in casework and case- 
work itself, contained in an article 
entitled “Race, Nationality, and Re- 
ligion—Their Relationship to Ap- 
pointment Policies and Casework,” 
by Don J. Hager. 

The views expressed by Mr. Hager 
do not coincide with my own ex- 
perience, personal views, or casework 
education. 

The best argument in favor of 
considering religion to be both sig- 
nificant and vital to our work is the 
view expressed by Mr. Hager through- 
out his article, by which he implies 
and lays stress on the fact that real 
religious affiliation as contrasted to 
mere nominal affiliation with religion 
is absent almost universally in the 
lives of families from which malad- 
justed and delinquent children come. 
This fact, it would seem, would lead 
one to consider that the religious fac- 
tor being so conspicuously absent in 
this group must be significant. This 
assumption is perhaps similar to that 
made by scientists with regard to 
vitamins. It is not their presence in 
a diet but their absence that is sig- 
nificant. I felt also that Mr. Hager 
failed to distinguish between religious 
training and religion. He spoke of 
religious training as though such were 
synonymous with religion. I do not 
believe Mr. Hager would imply that 


the Editor 


health information, education, or 
training, as he may choose, is synony- 
mous with good health. If so, cer- 
tainly medical men should have a 
guarantee of permanent good health. 


Several statements made with re. 
gard to casework itself left me ques. 
tioning the author’s qualification for 
writing on the subject. I wondered 
if Mr. Hager had received his profes. 
sional casework education in a recog- 
nized school of social work, and what 
the extent of his experience in pro- 
bation and/or parole work with chil- 
dren brought before the courts had 
been. 


Casework is a skill used to help 
people to adjust in their relationships. 
Mr. Hager would imply that man’s re- 
lationship to man was important, but 
man’s relationship to God is of no 
significance. 


In referring to children who be. 
come the focus of probation and pa- 
role, workers need to consider that 
our community’s concern for these 
children arises not because of the 
children’s unhappiness, emotional ill- 
ness, or personal maladjustment, but 
because of their violation of man- 
made laws, and the resulting annoy- 
ance of these violations to some per 
son, or persons, resulting in a legal 
complaint. In inferring, then, that 
this work has a twofold goal— (1) pro- 
tection of the community, and (2) 
help to the individual delinquent- 
are we not implying by the second 
that a certain conformity to laws or 
obedience to them implies emotional 
health and undue defiance of them is 
an indication of emotional ill health? 
If, then, the violation of man’s laws 
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is considered so diagnostically signi- 
ficant, why then is the violation of 
God’s laws of no importance to pro- 
bation and parole workers? 


Rita A. GANNON 
Caseworker, Los Angeles 


Reply by Prof. Hager 


To THE EpiTor: 

In general, it is my view that Miss 
Gannon has trouble distinguishing 
between theological asumptions and 
dictates and the world of empirical 
fact and analysis; there is no neces- 
sary relationship between these two 
bodies of knowledge and experience. 


I make this prefatory observation 
before encountering Miss Gannon’s 
principal objections. My article does 
not comment on religion-in-general, 
nor does it deny that religion can be 
of value to professed adherents. I 
raised specific questions concerning 
assumptions about and the use of 
religious affiliation (presence or ab- 
sence) and religious identity require- 
ments in the probationary and re- 
habilitative process, particularly with 
reference to public and not sectarian 
services. 

1. Miss Gannon feels that I right- 
fully stress the difference between real 
and nominal religious affiliations 
among delinquents and their families. 
I do acknowledge the difference but 
it is obviously not stressed through- 


| out the article, to use Miss Gannon’s 


phrase; in fact, I question the rele- 
vance of religious affiliation, present 
or absent, real or nominal, to the 
cause or treatment of delinquency. 
Religious affiliation, as Miss Gannon 
should know, is not “conspicuously 
absent” from the record of delin- 
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quents and their families. The col- 
lective research record for over a 
quarter of a century shows that the 
affiliation variable does not distin- 
guish, in any reliable way, between 
delinquents and _ nondelinquents. 
Moreover, the distinction between 
real and nominal affiliation only-leads 
to feckless debate over the meaning 
of these terms. They not only differ 
from faith to faith but, by definition, 
are beyond the purview of public 
investigation and comment. Delin- 
quency is a social problem precisely 
because it cuts across race, religion, 
nationality, and class membership. 

2. Miss Gannon indulges in meth- 
odological naiveté in assuming that 
scientific experiments (e.g., vitamin 
research) rest on a simplistic “pres- 
ence or absence” technique. Proof is 
generally not residual, that is, what 
is left. This occurs only where all 
variables are known and accounted 
for; this is obviously not the case in 
delinquency. Nor does Miss Gannon’s 
hypothesis account for nondelin- 
quency among non-affiliated children. 
Church-affiliated as well as non-affili- 
ated children commit delinquent and 
antisocial acts; therefore, even if 
statistical reports were to show that 
the rate of commission of affiliated 
children is substantially lower than 
that of the non-affiliated, there are 
no objective grounds for assuming 
that the affiliation variable is the 
determining one. 


3. I am not sure of Miss Gannon’s 
intent in raising the question of my 
training and qualifications—for which 
I need not apologize. Instead, I shall 
ask Miss Ganon what validated body 
of casework theory and practice rests 
on the notion of religious affiliation 
or commitment (excluding theological 
metaphysics)? 
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4. Although I am not a caseworker, 
I doubt very much that, as Miss Gan- 
non asserts, “casework is a skill used to 
help people to adjust in their rela- 
tionships.” In addition, Miss Gannon 
introduces an irrelevancy; namely, the 
strictly theological proposition con- 
cerning “man’s relationship to God.” 
No public agency has license to in- 
quire into this relationship—excepting 
those provisions making religious 
nurture possible for those that elect 
or voluntarily express a desire to ini- 
tiate or maintain it. 


- 5. It will come as something of a 
shock to this generation of casework- 
ers and probation officers that the 
American community, as Miss Gannon 
suggests, is concerned about delin- 
quent and troubled children only be- 
cause they have violated “man-made 
laws” and not because they are un- 
happy, deprived, unattended, and 


forsaken. Unwittingly, perhaps, Miss 
Gannon lends credence to the errone- 
ous view that mental health equals 
conformity of response. 


6. I am at a loss to understand 
Miss Gannon’s reference to the viola- 
tion of “man-made” vs. “God's laws.” 
I did not interject or suggest this 
issue. The existence of “God’s laws” 
presupposes acceptance of a religious 
view of the world and human society 
—perhaps even the acceptance of a 
particular body of religious dogma. 
Admittedly, for those who believe, 
God and His laws exist; the First 
Amendment, however, precludes the 
imposition of these assumptions on 
the State, its officers, and on those 
who seek and need its resources and 
benefits—including public probation- 
ary and rehabilitative services. Fur- 
thermore, violation of the law is not, 
in contemporary social work theory, 
considered diagnostic of the causes 
of the violation or of its treatment. 
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7. In summary, I do not find that 
Miss Gannon has based her conten. 
tions on empirical fact and analysis, 
Insofar as I can determine, she relies 
almost exclusively on _ theological 
argumentation and assertion and, 
thus, does not really confront the 
data, issues, and analysis presented in 
my article. 

Don J. Hacer 
Head, Department of Sociology and 
Social Welfare, Los Angeles State 
College 


Public Law 85-24 


To THE EpIrTor: 


Many of us find it difficult to keep 
up with all the news related broadly 
to the correctional field. I think your 
readers would be as interested as | 
am in the ramifications of a 1957 law 
prohibiting the payment of pensions 
to persons confined for longer than 
sixty days. 

When newspapers reported the pas- 
sage of Public Law 85-24 on April 25, 
1957, and briefly described it as “pro- 
hibiting the payment of pensions to 
persons confined for longer than 
sixty-one days,” I was among those 
citizens who were deeply shocked. 
Here was a brand new form of dis- 
ability—one more pot shot in the 
ever growing fusillade of forbiddances 
(aside from the court sentence itself) 
already zeroing in on the convict. 


The first section of the law reads: 


No pension under public or private 
laws administered by the Veterans Ad- 
ministration shall be paid to or for an 
individual who has been imprisoned in a 
federal, state, or local penal institution as 
the result of conviction of a felony or 
misdemeanor for any part of the period 
beginning sixty-one days after his im- 
prisonment begins and ending when his 
imprisonment ends. 
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What was in the minds of our leg- 
islators and their administrative ad- 
visors when they framed and passed 
this law? 

The Congressional Record shows 
that George A. Shuford, chairman of 
a subcommittee of the House Com- 
mittee on Veterans’ Affairs, was in- 
structed on March 11, via H.R. 53, 
“to consolidate into one act, and to 
simplify and make more uniform, the 
laws administered by the Veterans 
Administration relating to compensa- 
tion, pension, hospitalization and 
burial rights, and to consolidate into 
one act the laws pertaining to the 
administration of the laws admin- 
istered by the Veterans Administra- 
tion.” This proposal seemed both 
timely and businesslike (though its 
formal expression is not as clear as it 
might be); the V.A. has collected many 
new laws in recent years and legal 
housekeeping would make this ac- 
cumulation more manageable. But do 
“consolidate” and “simplify” author- 
ize the framing of a law which saves 
money? Or one which punishes pris- 
oners? Or one which does both? The 
lawmakers, in fact, went beyond their 
instructions. 

And if their purpose was to save 
money, why do we find in the law no 
mention of veterans who are in non- 
V.A. hospitals?) How about veterans 
who receive money but who actually 
don’t need it? 

That the law was framed in a puni- 
tive climate not authorized by the in- 
structions is testified to in the cor- 
respondence about it. For instance, 
U.S. Comptroller General Joseph 
Campbell wrote as follows to Olin E. 
Teague, Chairman of the House Com- 
mittee on Veterans’ Affairs, in a letter 
dated January 15, 1957: 


The question of whether pension pay- 
ments should be made to an individual 
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during a period while he or she is serving 
a sentence for the conviction of a felony 
or misdemeanor is one of policy for the 
Congress to decide; but it would seem 
reasonable to suspend or terminate the 
pension payments during such periods, 
particularly as the needs of the individual 
are otherwise provided for during im- 
prisonment. 


A similar attitude, but harsher, was 
expressed by H. V. Higley, of the 
Office of the Administrator of Veter- 
ans’ Affairs, who wrote in a letter, 
“In my judgment it is reasonable to 
deny pension to persons convicted of 
serious offenses.” Mr. Higley did not 
take the trouble to specify which of- 
fenses are “serious” and who would 
judge their degree of seriousness. Has 
he ever heard that there are dispari- 
ties in sentences? Does he realize that 
judges would use probation much 
more often than prisons if probation 
facilities were expanded sufficiently? 
Is he aware that an act which is a 
misdemeanor in one locale is con- 
sidered an extremely serious felony 
in another? Does he know that a 
chicken thief who operates after dark 
may get a three-to-five year sentence 
in one county, whereas if he appears 
before another judge in another 
county in the same state he may get 
twenty-eight years? How can Mr. 
Higley use the word “reasonable” in 
his comment? And what would hap- 
pen to the prisoners’ dependents? 

But the newspapers had not re- 
ported that there is a second section 
in the law. The Congressional Record 
eased my mind considerably. The law 
added that: 


Where any veteran is disqualified for 
pension for any period solely by reason 
of the first section of this Act, the Ad- 
ministrator may apportion and pay to his 
wife or children the pension which such 
Veteran would receive for that period but 
for this Act. Where any widow or child 
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of a veteran is disqualified for pension 
for any period solely by reason of the first 
section of this Act, the Administrator may 
(1) if the widow is disqualified, pay to 
the child or children, the pension which 
would be payable if there were no such 
widow or (2) if a child is disqualified, 
pay to the widow the pension which 


would be payable if there were no such 
child. 


But the practical meaning of this 
law is still not clear. Anyone at all 
familiar with the composition of 
prison populations must be as dis- 
heartened as I was when I reached 
this point. Inmates receiving disability 
checks all over the country have taken 
pride in endorsing their checks over 
to their families, and unattached 
prisoners have been able to build up 
sizable grubstakes for use on release 
from confinement. Does this mean 


that the latter group have suddenly 


received added punishment by denial 
of the funds they have been receiving 
or would receive in the future? 


Robert E. Merriam, Assistant Di- 
rector of the Bureau of the Budget, 
clarified the meaning of the bill some- 
what with this historical note: ‘“The 
Committee, in its report on H.R. 
10477, distinguished between pen- 
sions on the one hand and compensa- 
tion on the other with respect to 
payment during imprisonment.” 

But what, I asked myself, is the 
distinction between “pension” and 
“compensation”? For illumination, I 
went to see a man versed in veterans’ 
legislation. He heard me patiently. 
He, too, found it difficult to distin- 
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guish exactly between “pension” and 
“compensation.” Finally he settled— 
thank God!—on the explanation that 
the word “pension” as used in V.A, 
laws refers only to veterans who are 
totally disabled, and whose disabili- 
ties, furthermore, are non-service con- 
nected! 


Thus my original suspicion of 
wholesale injustice evaporated. 


But what about the very small frac 
tion of prisoners who are deprived by 
the application of this new law? They 
number, perhaps, 100 in the entire 
U.S.A. And although most of them 
may be inmates of institutions for the 
criminally insane, they are not thereby 
immune to injustice—they are being 
unfairly treated. They would not be 
treated thus if they could help them- 
selves through legal representation. 
And if there is actually unfairness in 
singling this group out as a means of 
saving money, then I join Robert 
Merriam in his hopes. He said: 


Whether this distinction should be 
made without extensive consideration of 
the theories and policies on which com- 
pensation payments are based is a matter 
which the Bureau [of the Budget] hopes 
is not foreclosed by this legislative his- 
tory. .. . We suggest that this aspect of 
the problem be studied further in order 
to develop more fully the question of 
whether compensation should in any way 
be adjusted during long periods of con- 
finement in penal or other public institu- 
tions. 

ROBERT R. HANNUM 
Director of Vocational Placement, The 
Osborne Association, New York 
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The Question Box 


Jail for “Juvenile Criminals” 


National Probation and Parole Associ- 
tion 

New York City 

Gentlemen: 

The county for which I am the 
juvenile probation officer borders on 
a large city. Many of the persons 
that come under my jurisdiction are 
really not delinquents, but juvenile 
criminals—they commit assault and 
battery, rape, etc. It is my feeling that 
a wing of the county jail should be 
built to hold this type of criminal 
pending juvenile court action. We 
have a gang of juvenile criminals in 
the jail at the present time; when 
picked up they had every kind of 
weapon you can name to do bodily 
harm to others. Recently we had a 
case of a fifteen-year-old boy who 
burglarized many homes, ran away 
from two institutions, had a mania for 
guns, and maintained a regular ar- 
senal in his home. I am sure you will 
agree that for this type a wing of the 
county jail would be more suitable 
than security cells in the detention 
home. Nearly all the probation off- 
cers of my acquaintance use the jail 
for a percentage of their cases, but it 
is my feeling that juveniles should be 
kept separate and apart from adults. 
I am sure many juvenile institution 
superintendents will bear me out on 
this, and even our Commissioner of 
Corrections realizes the importance 
of more security. 

I would like to get your attitude 
on the above before I take up the 


matter of jail facilities with the 
County Commissioners. 
(NAME WITHHELD) 
JUVENILE PROBATION OFFICER 
——County 


Reply 
Dear Mr.—— 

NPPA cannot give any support 
whatever to your proposal for setting 
aside quarters for children and youth 
in your county jail. Where a county 
does not have a properly designed 
and staffed detention home it is likely 
to use the jail, but this use is merely 
expedient, not right, and in many 
instances reflects poor probation serv- 
ice. Where probation services are ade- 
quate, usually not more than 10 per 
cent of juveniles apprehended by po- 
lice require the secure custody af- 
forded by a detention home. 

Many detention homes in your sec- 
tion of the country, serving the same 
age jurisdiction as yours, have been 
able to retain the same types of 
severely disturbed and aggressive 
youngsters whom you call “juvenile 
criminals”; they have found it both 
unnecessary and undesirable to trans- 
fer them to the county jail. They 
know how ineffective is the han- 
dling of children and youth, regard- 
less of their offenses, when detention 
staff rejects them as persons and dubs 
them “juvenile criminals.” A good 
detention staff would make very clear 
to these youngsters its rejection of 
their offenses and would make equally 
clear its acceptance of them as per- 
sons. 
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We also believe that you cannot 
get to first base with youngsters who 
commit the offenses you recounted in 
your letter unless you attempt to get 
at underlying causes through the use 
of professional casework and clinical 
services. One detention home in a 
large city, with closely controlled in- 
take, refers up to 17 per cent of its 
population annually for mental hos- 
pital observation, and nearly all of 
these are found to be psychotic. The 
court which releases from jail young- 
sters who need psychiatric treatment 
er mental hospital care may make it 
possible for far worse crimes to be 
committed than those indicated in 
your letter. 

Field studies in Michigan and else- 
where have showed that clinic inter- 
views with children held behind jail 
bars pending court disposition have 
proved fruitless compared to those 
with children held in detention homes 
having an appropriate program as a 
basis for observation. The jail experi- 
ence, whether or not the youngsters 
are separated from adults, tends to 
push them even further from the 
reach of treatment. 

In many counties the detention 
home is improperly used as a facility 
for certain delinquent children who 
really require shelter care, not the 
secure custody care of detention, with 
delinquents who really should be in 
the detention home relegated to the 
jail. We would suggest that you ex- 
amine your detention admission pol- 
icy and practices to see whether you 
are making that mistake. 

We would also suggest that you ex- 
amine the security features of your 
detention building to see whether 
they are adequate. Not having seen 
your building since it was constructed, 


we do not know whether it was built 
with the security features and con- 
struction we recommended. If it was, 
it can hold the largest and most ag- 
gressive youngsters under eighteen— 
but only with sufficient trained per- 
sonnel. An adequate staff for super- 
vision and program has been found 
to be closely related to successful cus- 
tody in all detention homes. In our 
letter to your Board of County Com- 
missioners we stated: 


Personnel should be selected for the 
detention home with extreme care. Ordi- 
nary caretakers or attendants are not ade- 
quate. The personnel must have some 
knowledge and understanding of adoles- 
cent boys and girls, together with some 
skills in, for example, recreation and 
craft work, with which to help them oc- 
cupy their time constructively. Additional 
information on the qualifications of the 
detention “parents” will be sent on re- 
quest. 


Had NPPA been consulted on staff as 
well as on the general layout of the 
building, we do not believe you would 
now feel it necessary to make use of 
the jail. 

You may be interested to know of 
two of our publications relevant to 
your inquiry. The first, published a 
few months ago, is Guides for Juve- 
nile Court Judges, prepared by the 
NPPA Advisory Council of Judges 
in cooperation with the National 
Council of Juvenile Court Judges. 
The second, to be published shortly 
[May 12, 1958] is Standards and 
Guides for the Detention of Children 
and Youth. Both of these documents 
contain down-to-earth descriptions of 
good juvenile court and detention 
practices. 

NATIONAL PROBATION AND 
PAROLE ASSOCIATION 


Jam 
juveni 
the I 
in 192 
age oO! 
from ] 
court 
until 
twent 
and 
Richn 
forty 
forme 
Coun 
1948 
the L 
tee 01 


At 
Marc 
the | 
Assoc 
mem 
retire 
dent 
NPP 
and 
as C 
Cour 
Lal 
tion. 
as p 
(Bu 
year: 
Dep 
befo 
Dece 
Dr. 
Soci 
nur 
state 
gani 





vas built 
nd con- 
f it was, 
most ag- 
ghteen— 
ned per- 
r super- 
n found 
sful cus- 
In our 
ty Com- 


for the 
re. Ordi- 
not ade- 
ve some 
f adoles- 
ith some 
ion and 
them oc- 
dditional 
is of the 
tt on re- 


1 staff as 
t of the 
u would 
e use of 


know of 
vant to 
lished a 
or Juve- 
by the 
Judges 
National 
Judges. 
| shortly 
rds and 
thildren 
cuments 
tions of 
etention 


N AND 
ON 


News & Notes 


James Hoge Ricks, Virginia’s first 
juvenile court judge and president of 
the National Probation Association 
in 1923-1924, died on March 7 at the 
age of seventy-one. After graduation 
from law school, he worked as a police 
court clerk and probation officer 
until his appointment, at the age of 
twenty-nine, as judge of the Juvenile 
and Domestic Relations Court in 


Richmond, a position he held for 
forty years. He was a founder and 
former vice president of the National 
Council of Juvenile Court Judges. In 
1948 Judge Ricks was appointed to 
the United Nations’ first subcommit- 
tee on juvenile delinquency. 


At its semiannual meeting on 
March 24 the Board of Trustees of 
the National Probation and Parole 
Association paid tribute to two of its 
members—Henrietta Additon, who 
retired last December as superinten- 
dent of Westfield State Farms (see 
NPPA JourNaL, January, 1958, p. 81), 
and Joseph P. Murphy, who retired 
as chief probation officer of Essex 
County (Newark), N. J., on January 
1, after thirty-one years in the posi- 
tion. Mr. Murphy was first appointed 
as probation officer in Erie County 
(Buffalo), N. Y., in May, 1911; five 
years later he became chief of the 
Department and served for ten years 
before his Newark appointment in 
December, 1926. He is coauthor with 
Dr. Jay Rumney of Probation and 
Social Adjustment, and has held in- 
numerable offices in correctional, city, 
state, national, and international or- 
ganizations. 


Justice Miles F. McDonald, chair- 
man of the NPPA Board of Trustees, 
was elected president of the Associa- 
tion of Supreme Court Justices of the 
State of New York on January 31 of 


this year. 
Y e 


Mrs. Caroline K. Simon, chairman 
of the Executive Committee of the 
NPPA Board of ‘Trustees, was ap- 
pointed on March 7 as legal adviser 
to the United States mission at the 
fourteenth session of the United Na- 
tions Human Rights Commission. 

o 

Joseph A. Spangler, consultant for 
the past five and a half years in the 
Western Office of NPPA, is leaving 
the Association on May | to assume 
the position of administrative officer 
of the California Adult Authority at 
its headquarters in Sacramento. 

Mr. Spangler, who started his career 
as a graduate student in the Recep- 
tion-Guidance Center at San Quentin, 
worked seven years in the Alameda 
County Probation Department before 
joining our staff. While with NPPA, 
he gave consultation to courts and 
probation and parole departments 
throughout the Western states and 
conducted studies of probation, pa- 
role, and juvenile court services in 
Michigan, Oregon, Nevada, Utah, 
Colorado, Idaho, and California. 

As administrative officer he will 
represent the Board of the Adult 
Authority in matters of legislation 
and budgeting; will act as liaison be- 
tween the Adult Authority, the De- 
partment of Corrections, the Division 
of Adult Paroles, and other agencies; 
and will handle public relations for 
the Board. 
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Philip Heimlich retired as director 
of the Youth Counsel Bureau, New 
York, on February 5, after fifteen years 
in that post. He had previously—for 
twenty-two years—been in charge of 
the Adult Prison Welfare Bureau of 
the Jewish Board of Guardians. Mr. 
Heimlich is not, however, really re- 
tiring from the field; he intends to 
continue consultant and volunteer 
services to many organizations. Some 
of those he is at present serving are: 
American Correctional Chaplains As- 
sociation, as secretary-treasurer; Na- 
tional Society for Prevention of 
Juvenile Delinquency, as_ treasurer; 
Community Council, on the Narcotics 
Committee; the Spanish-American 
Youth Bureau; the Stephen Wise Free 
Synagogue, as chairman of the So- 
cial Service Board; YMCA Uptown 
Branch, as member of the Board of 
Managers; and Riverside Hospital, 
as member of the Lay Advisory Board. 


Circuit Judge David A. McMullan 
has resigned as chairman of the Board 
of Children’s Guardians in St. Louis 
to become the first full-time judge of 
the juvenile court in that city. Mis- 
souri’s first juvenile courts—in St. 
Louis and Kansas City—were estab- 
lished in 1903. The St. Louis Post 
Dispatch said of Judge McMullan: 


During the four years he has served as 
[chairman], the Board has made solid 
progress. .. . We look for good things to 
come from this strengthening of the court. 
. . » May St. Louis’s Juvenile Court under 
Judge McMullan serve as a genuine con- 
servator of one of the richest assets any 
community can have—its boys and girls. 

* 
Louis R. Tevell has been appointed 


chief probation officer of the Fayette 
County (Lexington, Ky.) Juvenile 


Court, effective March 10. Mr. Tevell 
resigned as executive secretary of the 
Big Brothers of Lexington to accept 
the appointment. He was formerly 
superintendent of Kentucky Village, 
Greendale, Ky.; he also served as as- 
sistant director of the Kentucky Youth 
Authority. 
* 

William L. Quirk, federal proba- 
tion officer in Maryland since 1947, 
has been appointed deputy director 
of the Supreme Bench of Baltimore 
City. Mr. Quirk, who has his M.S.S.W. 
from the Boston College School of 
Social Work, will be in charge of the 
Criminal Division of the Probation 
Department and will be responsible 
for the overall training program in 
the department. 

& 

J. M. Roberts, deputy director- 
comptroller of the California Depart- 
ment of Corrections, will retire July 
1, after twenty-five years of state serv- 
ice and fourteen years as deputy 
comptroller. He was the first member 
of the central office staff oppointed 
by Richard A. McGee when the de- 
partment was created. 

e 

J. Bernard Gates, superintendent 
of Osborn Prison Farm in Connecti- 
cut since 1953, has resigned to become 
executive secretary of the Connecti- 
cut Prison Association. The son of a 
minister, Mr. Gates was ordained in 
1929 and served in several churches 
before becoming chaplain and librar- 
ian of the Connecticut State Prison at 
Wethersfield in 1947. He served as 
probation officer for Wethersfield 
Town Court from 1947 to 1953. 


New Mexico’s criminal laws are 
being studied by the Criminal Law 
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Study Committee, a joint interim 
legislative group, with the object of 
presenting a completely revised crim- 
inal code to the next session of the 
state legislature. The committee, cre- 
ated in 1957, is working closely with 
the state’s attorney general. It is com- 
posed of four state representatives 
and three state senators. 

Mrs. Annette R. Shermack, staff as- 
sistant to the Committee, has described 
the conditions which make the revi- 
sion necessary as follows: 


Many of New Mexico’s criminal 
laws were enacted as far back as 1853- 
54; some, even earlier. Each legislative 
session since then has produced nu- 
merous changes and additions, and 
there are now 545 separate statutory 
sections in the criminal code, not 
counting such matters as the juvenile 
code, the motor vehicle code, nar- 
cotics and liquor control, fish and 
game laws, and laws regulating trades, 
businesses, commercial transactions, 
and professions. 


As the result of this growth, many 
New Mexico laws duplicate one an- 
other. Many laws governing crimes 
describe the crime in such detail that 
only the criminal conduct falling ex- 
actly within that description can be 
held to be that crime, and the same 
sort of crime when committed under 
slightly different circumstances must 
be punished under a different section. 
There is little consistency in penal 
provisions. Crimes which are equally 
offensive to society carry different 
penalties. Some provisions are now 
obsolete. 

The Committee is using Wiscon- 
sin’s new criminal code (see pages 
115-121), which covers in 164 sections 
what was formerly covered in over 
300, for purposes of comparison. Like 
Wisconsin’s lawmakers, the Commit- 


tee will work toward creating a mod- 
ern criminal code which strikes a fair 
balance between efficient law enforce- 
ment on the one hand and the pro- 
tection of accused persons against in- 
fringement of their constitutional 
rights on the other. The New Mexico 
revisions will simplify statements of 
crime, cut away unnecessary duplica- 
tion of laws, get rid of obsolete pro- 
visions, and transfer certain sections 
of the criminal code to more appro- 
priate positions. 

Until the next legislative session, 
the Committee will meet regularly to 
consider the research materials de- 
veloped from New Mexico court deci- 
sions, the ALI’s model criminal code, 
and leading writings in the field. 

e 


A psychiatric seminar and consulta- 
tion service for probation and parole 
departments in the New York City 
area has been organized by the Brook- 
lyn Association for Rehabilitation of 
Offenders—the BARO Civic Center 
Clinic. Director of this dual service 
of the Clinic is Paul K. Benedict, 
clinical assistant professor of psychi- 
atry at the State University of New 
York, chief psychiatrist of the New 
York City Department of Correction, 
and director of the Alcoholism Treat- 
ment and Research Center of the 
Home Term Court. The seminars and 
consultations aim to aid probation 
and parole personnel in understand- 
ing behavior disorders and treating 
probationers and parolees. 

The seminars are held _ twice 
monthly (the first one took place on 
February 19) and will continue 
through June of this year. About fif- 
teen administrators, supervisors, and 
other selected professional personnel 
attend them. Discussion centers on ac- 
tive problem cases, with an emphasis 
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on cases of alcoholism, narcotics use, 
homosexuality, acting-out aggression, 
character and sociopathic personality 
disorders, and problems related to 
cultural values. The psychodynamics 
of behavior, the various types of treat- 
ment possible in authoritarian agen- 
cies, and the role of the supervisor 
vis-a-vis client, agency, and society in 
such cases are explored. The seminars 
also include information on _proce- 
dures in psychiatric referrals to 
BARO. 

Seminar participants who wish to 
do so can attend the regular bi- 
monthly BARO Staff Clinic Confer- 
ences which are conducted by Ralph 
S. Banay, BARO medical director and 
chief of staff. 

Individual psychiatric consultations 
for probation and parole workers 
seeking help in treating particularly 
difficult cases are part of the service. 

BARO was founded in 1954 by Ed- 
ward S. Silver, Kings County D.A., 
who is its president, and a group of 
citizens. Until January 1, 1956, it was 
staffed by volunteers. It treats persons 
referred to it by courts, youth agen- 
cies, and probation officers, at no 
charge, until a cure is effected, gen- 
erally a period ranging from six 
months to three years; those offenders 
unable to respond to treatment face 
imprisonment. 


Florida State University will in- 
augurate a Delinquency Control In- 
stitute, the only one of its kind in 
the Southeast, beginning next sum- 
mer. Organized in response to requests 
from professional workers, it will be 
held for four weeks for three con- 
secutive summers—a total of twelve 
weeks of training. It will cover special 
techniques for dealing with juveniles, 


the development of the delinquent, 
delinquency prevention techniques, 
and other problems confronting work- 
ers in the field. 

& 


A record number of persons—over 
17,000—are being held in California 
state prisons. The state’s nine insti- 
tutions and fifteen highway and for- 
estry honor camps, including many 
temporary buildings, were designed 
for a capacity of 14,323. 


The California Adult Authority has 
created a special investigation unit to 
provide additional information for 
use in setting prison terms and con- 
sidering paroles. The new field unit 
will investigate social conditions that 
might have an important bearing on 
whether a man is granted parole. It 
will also clear up by inyestigation dis- 
crepancies or contradictions in the 
voluminous files prepared on each 
prisoner, so that the Authority will 
have the complete record before it 
when fixing an inmate’s term. Such 
investigations cannot be made in every 
case; they will be made particularly 
in cases regarded as having a high 
violence potential, to be identified 
according to a recently established De- 
partment of Corrections procedure. 
Only the most experienced staff ex- 
perts will plan and supervise the re- 
habilitation of these inmates, who 
will also get extra psychiatric study; 
special reports will be made on them 
to the Authority; and, if paroled, ad- 
ditional supervision will be given 
them. 

The new unit will also make in- 
vestigations in executive clemency and 
certificate of rehabilitation cases. In- 
vestigators previously assigned these 
duties on a part-time basis in Los 
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Angeles and San Francisco will be- 
come full-time employees of the new 
unit. 

Warren G. Ballachey has _ been 
named supervisor of executive clem- 
ency and special representative of the 
Adult Authority to head the new In- 
vestigation Unit. He was supervising 
classification and parole officer at the 
California State Prison at Folsom. 

e 

The ninth annual F. A. Moran 
Memorial Institute on Delinquency 
and Crime will be held this year at St. 
Lawrence University, Canton, N. Y., 
during the week of July 27-August 2. 
During the week prior to the Insti- 
tute (July 20-26), a special in-service 
training program for selected person- 
nel of the Department of Correction 
will be held at the University. 

“Coordination in the fight against 
crime” will be the theme of the In- 
stitute. Two state agencies, the Divi- 
sion of State Police and the Police 
Bureau of the Division of Safety, have 
joined the other agencies—St. Law- 
rence University; the state depart- 
ments of Correction, Social Welfare, 
Mental Hygiene, and Civil Service; 
the Division of Parole; the State 
Youth Commission; the State Com- 
mission of Correction—which have 
sponsored the Institute in the past. 
Cooperating groups are the N.Y.S. 
Sheriffs Association, the N.Y.S. Asso- 
ciation of Chiefs of Police, the N.Y.S. 
Association of Magistrates, the Prison 
Association of New York, the Ameri- 
can Correctional Association, and the 
National Jail Association. Leading 
school administrators will also be in- 
vited to participate. 

There will be accommodations for 
about 500 participants. The faculty 
will again include recognized experts 
in the various phases of law enforce- 


ment and correctional treatment from 
all parts of the country. 


The theme of the 85th Annual 
Forum of the National Conference on 
Social Welfare, Chicago (Sherman, 
Morrison, and Hamilton hotels), May 
11-16, will be “Accent on Prevention.” 
Every meeting on Wednesday, May 
14, will be devoted to exploring the 
question of family breakdown and 
what the social agencies can do about 
it; one of the topics for this series of 
meetings is the effect of family break- 
down on delinquents and adult of- 
fenders. 

NPPA is conducting a meeting at 
the NCSW on Tuesday, May 13, 2:00- 
3:30 p.m. Speakers: Dale G. Hardman 
(University of Illinois), on ‘Positive 
Aspects of Authoritative Casework”; 
and Mrs. Elliot Studt (Chairman, 
Committee on Corrections, Council on 
Social Work Education), on ‘“Teach- 
ing the Use of Authority in Social 
Work.” 

The Conference urges all planning 
to attend the Forum to make reserva- 
tions early by writing directly to its 
office, 22 West Gay St., Columbus 15, 
Ohio. 


“Prisons and Parole” is the subject 
of Editorial Research Report No. 14, 
Vol. II, October 9, 1957. It is a six- 
teen-page booklet, written by Helen 
B. Shaffer, designed as background for 
newspaper subscribers to the service. 
It discusses “Parole vs. Prolonged Im- 
prisonment,” “Trends in Operation 
of Parole Systems,” and “Parole and 
the Reform of Offenders.” Copies can 
be obtained by writing Editorial Re- 
search Reports, 1156 Nineteenth 
Street, N.W., Washington, D.C. 
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A practical way of keeping school 
principals and PTA’s informed about 
the probation department’s work with 
delinquents has been developed by 
John K. Donohue, chief probation 
officer of the Ramsey County (St. 
Paul), Minn., Probation Department. 
His department develops a feeling of 
closeness and partnership in this work 
by sending the following letter to 
school officials: 


Dear Civic Leader: 


I am writing you as a school principal 
or president of the PTA because you and 
I believe that the understanding and 
guarding of the personality is the most 
precious right of a child. We believe that 
every child who is in conflict with society 
is entitled to be dealt with intelligently 
as society’s charge, not society’s outcast, 
with the home, the school, the church, 
and the court working on his behalf. 


You will be pleased to know that the 
police of our county are most cooperative 
in turning over to our probation depart- 
ment children who are in need of special 
casework. We need to get the problem 
child as soon as possible. For as John 
Ruskin tells us, “Youth is the period of 
building up in habits, hopes and faiths. 
Not an hour but is trembling with des- 
tinies.” 

I am sure that you will be concerned 
with the increase in new cases received by 
our Intake Section the past three years: 

1955 1956 1957 

Traffic 1759 2649 2646 

Other delinquency 829 1380 1514 


Parents, teachers, clergymen, and social 
workers realize that a constant increase 
in delinquency reflects a breakdown in 
authority and in the acceptance of a moral 
code by children as well as it indicates 
the development of a complex pattern of 
behavior. Traditionally, the middle-class 
boy was protected from delinquency by a 
culture pattern. However, today he is 
coming into court more frequently and 
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we may expect that this abnormal beha- 
vior will continue. Formerly the ratio of 
girls to boys was one to seven. However, 
last year it was more than one to three 
as 403 girls were turned over to our De- 
partment along with 1,111 boys. 

In case you are interested in our An- 
nual Report, or further information along 
this subject, our Department is glad to 
supply speakers or data. 

€ 

The history, purpose, and program 
of the New York State Department of 
Correction’s Reception Center at 
Elmira are described in a pamphlet 
published by the Department last 
January. It describes a plan recently 
put into effect to reduce the length 
of stay of inmates, explains various 
parts of the institution program, gives 
details of schedules, and reproduces a 
classification report and post-board in- 
terview from its files. Copies can be 
obtained by writing Joseph F. David, 
information officer, Department of 
Correction, State Office Bldg., Albany, 
nN. ¥. 

& 

Another means of generating inter- 
est and informing the public on cor- 
rectional issues is participation in the 
activities of citizen groups. Edmund 
G. Burbank, chief adult probation 
officer of Allegheny County (Pitts- 
burgh), Pa., has done so by contribut- 
ing an article, “The Social Goals of 
Adult Correctional Service,” to the 
Pennsylvania Citizens Association 
“Reports,” a biweekly review of pub- 
lic and voluntary health and welfare 
developments and the legislation af- 
fecting them. The article is included 
in a kit preparing Pennsylvania Citi- 
zens Association members for the In- 
stitutes on Welfare Leadership and 
Citizen Action. These Institutes, 
which consist of two one-day sessions 
held in twenty cities in Pennsylvania, 
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enable members to participate in 
guided group discussions of two kinds: 
“Community Welfare and the Legisla- 
tive Process’’—how the state legislature 
works and how citizens can help 
develop public social policy—and 
“Statewide Services in Pennsylvania 
for Health, Welfare, and Correction” 
—what they are, how they were de- 
veloped, and how they affect a com- 
munity’s welfare; growth and gaps 
since World War II. The Pennsyl- 
vania Association on Probation, Pa- 
role, and Correction is cooperating 
with the Citizens Association in pro- 
moting the Institutes. 
e 


The American Society for Crimi- 
nology aims to coordinate education 
and research in police and correction 
work. Its annual conference was held 
January 31 and February 1 on the 
campus of the University of Southern 
California; a public forum on “Public 
vs. Police” and two formal papers on 
research were presented at the con- 
ference. 

Members of the Society are teach- 
ers, researchers, and administrators. 
The Society invites persons interested 
in membership to apply to Prof. Wil- 
liam Dienstein, secretary-treasurer of 
the Society, Fresno State College, 
Fresno, Calif. 

o 

“The British reader” of the April, 
1957 issue of the NPPA JouRNAL 
(Working Conditions of Probation 
and Parole Officers) ‘can only boggle 
at the account of ‘Methods of Ap- 
pointing Probation Officers’ given by 
Francis H. Hiller,” says the abstract 
of that issue in The British Journal 
of Delinquency, January, 1958. The 
abstract goes on eloquently to say: 
“The problem is largely one of the 


influence of political appointments to 
the judicial bench and, in conse- 
quence, of extreme insecurity of ten- 
ure on the part of the probation offi- 
cers. Apparently [our italics] it is still 
common for probation officers to lose 
their jobs when a new judge is elected 
because they are regarded as the spoils 
of office. . . . Although there are ex- 
ceptions, the general picture revealed 
[in the article on “Caseloads”] is 
again one that must make the British 
probation officer thankful to be on 
this side of the Atlantic.” 


PRICE CHANGE 


Standards and Guides 
for the Detention of 
Children and Youth 


was announced last summer as a 
forthcoming publication to be sold 
at $1 a copy. 


But because 

(1) we decided to print the book 
instead of mimeographing it, 
and 

(2) it will be about 160 pages, 
larger than originally planned, 
and 


(3) printing costs have gone up 
quite a bit since last summer, 


NPPA has been compelled to re- 
vise the price—with reluctance and 
regret, but, we hope, without re- 
proach—to $2. 

Publication date: May 12. 


See p. 207 of this issue for order blank. 
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Employment Opportunities 


[Employment opportunities not included 
below because of JOURNAL publication dead- 
lines are described in a mimeographed an- 
nouncement available at request from the 
Midwestern office of the National Probation 
and Parole Association, 1536 Vincennes Ave- 
nue, Chicago Heights, Illinois.] 


New Orleans, Louisiana 


Probation Officer I. BA, plus one year in 
an accredited school of social work. $4,080 
to $5,280. 


Probation Officer Il. MSW. $4,560 to 
$5,760, plus $30 per month car allowance. 


Casework Supervisor. MSW plus readi- 
ness to assume casework supervision of 
probation officers. Correction experience 
desirable. Opportunity to supervise stu- 
dents from Tulane and Louisiana State 
Schools of Social Work. $4,800 to $6,000, 
plus car allowance. 

All three positions in Orleans Parish 
Juvenile Court. Regular psychiatric con- 
sultation available. Write to A. M. Wright, 
Director of Probation, Orleans Parish 
Juvenile Court, 410 Chartres St., New 
Orleans, La. 


Detroit, Michigan 


Child Casework Services Director, 
Wayne County Juvenile Court. Under 56 
at time of filing; MSW, preferably in child 
welfare. Eight years experience in welfare, 
including four years as responsible super- 
visor or administrator, two years of which 
spent supervising moderately large case- 
work staff giving services for maladjusted 
children, preferably in court for delin- 
quent, neglected, and dependent children. 
$9,953 to $11,633; appointment at min- 
imum, automatic annual increase. 

Written test, interview, and experience 
and training will be used to establish an 
eligible list for present and future vacan- 
cies. Write for special application form 
and other information to Civil Service 
Commission, 400 Woodward Ave., Detroit 
26, Mich. 


Minneapolis, Minnesota 
Pp ’ 


Case Supervisors (2), adult probation, 
large integrated department with good 
clinical services. MSW plus sufficient ex- 
perience to demonstrate ability for this 
job. $5,900 to $7,440, beginning salary 
according to experience; auto allowance; 
excellent sickness and life insurance. Write 
to Paul W. Keve, Director, Department 
of Court Services, 22 Court House, Min- 
neapolis 15, Minn. 


Clayton, Missouri 


Assistant Director of Court Services, ju- 
venile court; administers probation, deten- 
tion, and other services at director’s 
delegation. MSW, including casework 
courses and supervised field work. Five 
years juvenile court experience, including 
three as a field or probation worker and 
at least two as administrator or supervisor. 
No written test; preliminary review of 
application form, plus personal interviews. 
$7,600 to $8,400, depending on qualifica- 
tions. Write for application to Ralph L. 
Smith, Director of Court Services, St. 
Louis County Juvenile Court, 701 Brent- 
wood Blvd., Clayton 5, Mo. 


Deer Lodge, Montana 


Warden, state prison, to be appointed by 
merit, not politics; prison population about 
600, classification and in-service training 
begun. Prison needs leadership and de- 
velopment and constitutes challenge for 
man with realistic, professionally sound 
outlook. $7,500, plus full maintenance; 
well-kept, well-furnished home separate 
from prison in residential district has 
eleven rooms. Submit written application 
to Gov. J. Hugo Aronson, State Capitol, 
Helena, Mont., by April 21; give full in- 
formation on personal background, educa- 
tion, and experience, five references (three 
in correction or related field), and photo. 
Applicants graded on personal suitability, 
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education, and experience. Written exam 
given in applicant’s home area; oral exam 
for top candidates in Montana, with the 
probability that travel expenses will have 
to be borne by applicant. 


Cincinnati, Ohio 


Field Supervisor (male), for new citizen 
organization. Master’s degree in social 
work, sociology, education, or psychology; 
at least three years of experience working 
directly with youth or adults. Retirement 
plan and social security; $6,500 starting 
salary. Apply before May 15, giving com- 
plete education and employment brief, to 
Frank L. Manella, Executive Director, 
The Citizen’s Committee on Youth, 305 
W. 4 St., Cincinnati 2, Ohio. 


Toledo, Ohio 


Caseworkers (3), men and women, pro- 
bation department of family court; woman 
for domestic relations department. MSW 
or three years of experience. $4,500 to 
$7,000, starting salary depending on train- 
ing and experience; annual increments, 
attractive personnel policies. Write L. 
Wallace Hoffman, Director, Family Court 
Center, 429 Michigan St., Toledo 2, Ohio. 


Charleston, West Virginia 


Probation Officer, adult criminal court. 
MSW. $4,800. Write to Benwood Stout, 
Assistant Chief Probation Officer, Inter- 
mediate Court, Court House, Charleston, 
W. Va. 


Blessed is he who has found his work; let him ask no 


other blessedness. 


“A fair day’s-wages for a fair day’s-work”: it is as just 
a demand as governed men ever made of governing. It 
is the everlasting right of man. 


—THoMAS CARLYLE 









The Sanctity of Life and the 
Criminal Law, Glanville Williams. 
Pp. 350. New York, Alfred Knopf, 
1957, $5. 


























This unusual book, The Sanctity 
of Life and the Criminal Law, is 
based on five lectures delivered at the 
Columbia University School of Law 
in the James S. Carpentier Series by 
Gkanville Williams in April, 1956. 
The lectures were fifteenth in a series 
begun in 1904 by James Bryce. The 
author of the book was educated at 
the University of Wales and at Cam- 
bridge and was called to the Bar at 
Middle Temple in 1935. Since then 
he has been a teacher of law, has 
written eight books for the legal pro- 
fession, and has contributed to impor- 
tant legal periodicals. 


The first section of the book, “The 
Protection of Human Life,” although 
a comparatively small portion of the 
whole, may well be regarded as car- 
rying the central theme. Here one 
finds what the author promises in his 
preface—“legal argument, social his- 
tory, philosophy, and Biblical texts.” 
The simple injunction not to kill in- 
volves us in a problem of interpreta- 
tion, an interpretation that must be 
made against a background of racial 
customs, religion, moral concepts and 
practices, and the laws of each par- 
ticular land. Here the author deals 
with the answers found in the laws 
and customs of various people to 
the somewhat unexpected questions: 
When does human life begin? When 
does it end? What is the meaning of 
“born alive’? The answer to each 
varies. For instance, under English 
case law birth means complete extru- 
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sion from the body of the mother. An 
English writer of high standing, how- 
ever, has taken a more limited view 
and his opinion has been judicially 
adopted in some of the courts of the 
United States, so that American law 
on this point seems different from the 
English. This difference in English- 
speaking countries on a comparatively 
simple issue points to the fact that 
interpretation may involve many 
problems and carries the triple diff- 
culty of law, proof, and sentiment. 
The offense of “concealment of birth” 
was created in Great Britain to meet 
these difficulties. The special offense 
of child destruction was created about 
100 years ago to deal with the same 
problems. The author’s discussion of 
the legal evaluation of infanticide 
begins with the difference between 
the killing of a newborn child by the 
mother and the killing of another 
man’s child. The latter is simple mur- 
der. What is the former and what 
should be the punishment of the 
mother who destroys her newborn 
infant? For many centuries in Euro- 
pean countries the mother who killed 
her child was, under the stimulus of 
the early church, put to death. In re- 
cent times many changes in law and 
practice have taken place as a sort 
of illogical compromise between the 
law of murder and “humane feeling.” 
The effective force of “humane feel- 
ing” has had a direct influence in 
mollifying many of the rigors of the 
criminal law. Our author says that 
“a plea may be made for a greater 
exercise of the discretion of prosecut- 
ing authorities to refrain from prose- 
cuting.” The end of human life is 
easier of ascertainment than the be- 
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ginning. It may be declared to be 
“when the heart stops beating beyond 
the known limit of medical recall.” 

The rest of the book is comprised 
of seven chapters of lively discussion, 
carefully documented. The author has 
packed each discussion with historical 
background on the question at issue, 
with a clear summary of the present 
state of the law, and with sophisti- 
cated reasoning on the social and 
moral problems involved in assessing 
that law. In chapter 2 on “The Con- 
trol of Conception,” the author notes 
great changes in the public attitude 
during the last fifty years and, on the 
part of the governments of Great 
Britain and America, a “conspiracy 
of silence.” Chapter 3 discusses “Ster- 
ilization”; chapter 4, “Artificial In- 


‘semination”—“the final attack upon 


the problem of sterility.” Discussing 
“The Law of Abortion” and “The 
Problem of Abortion: Morality and 
the Social Facts,” Williams states 
that it “raises social and religious 
problems of the first magnitude.” He 
discusses the sharp differences toward 
it in the attitude of the Protestant 
and Roman Catholic churches. He 
discusses two questions in “The Pro- 
hibition of Suicide’—how Western 
communities come by their notion that 
self-destruction is wrong, and how 
this idea was incorporated in law— 
before going on to social and ethical 
questions raised by the law. In the 
concluding chapter on “Euthanasia,” 
the merciful extinction of life, Wil- 
liams cites among others the favorable 
opinion of the highly esteemed Eng- 
lish Catholic, Sir Thomas More. 
When the full title of this book 
and the eminence of its author are 
considered, disappointment arises 
that there was not included a chapter 
on capital punishment, a subject of 


perennial discussion in both this 
country and England. 
WILLIAM DEAN EMBREE 
Vice President, NPPA 
a 


Family Cases in Court, Maxine 
Boord Virtue. Pp. 291. Durham, N.C., 
Duke University Press, 1956, $4. 


Were it possible to require every 
public servant, including judges, 
dealing in matters relating to the 
family to examine Mrs. Maxine 
Boord Virtue’s Family Cases in Court 
as a prerequisite to receiving their 
next pay check, certainly much think- 
ing would be stimulated and ultimate 
good accomplished. The introduction 
alone, by Judge Paul W. Alexander, 
of Toledo, chairman of the Interpro- 
fessional Commission on Marriage 
and Divorce Laws, would stimulate 
the thinking of the crusading social 
worker and the _ tradition-steeped 
lawyer alike; it gives life to Judge 
Alexander’s philosophy of the futility 
of adversary proceedings in all family 
matters, including divorce. 

As a pupil of this jurist, and also as 
secretary of the Interprofessional 
Commission for whom this book— 
subtitled A Group of Four Court 
Studies Dealing with Judicial Ad- 
ministration—was prepared, the au- 
thor has done well, for her conclu- 
sions raise provocative questions along 
the same line: how useful is the ad- 
versary proceeding? 

But she has done more than that. 
Mrs. Virtue has focused needed atten- 
tion on serious social problems and 
even suggested helpful ultimate reme- 
dies in her last chapter, “Problems 
and Basic Solutions.” 

For instance, in pointing out the 
lack of special qualifications by both 
social workers and lawyers as pres- 
ently educated to become divorce 
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court administrative aids (and she 
could have omitted the word “di- 
vorce” in her discussion), she very 
pertinently remarks: “I should like 
to see more attention given to cross- 
professional training in schools of law 
and of social work to develop hybrid 
personnel capable of operating eff- 
ciently in both social work and legal 
fields. Such courses are in fact being 
developed, and through my own ex- 
perience with students I can say that 
the wasteful hostility between these 
two professions sometimes encount- 
ered in the personal problem litiga- 
tion readily yields to even the most 
hurried and inexperienced of instruc- 
tion. I like to think this is true be- 
cause of the essential good sense and 
integrity of those coming into the 
two professions, and their realization 
that the subject matter area is one 
of crucial and increasing importance.” 

For folks who like their reading 
material neatly catalogued, Mrs. Vir- 
tue’s experience as an author—she has 
published numerous articles and two 
other legal studies—and as secretary 
of the Metropolitan Trial Courts 
Committee of the Section on Judicial 
Administration of the American Bar 
Association—is in evidence. 

Part 1 is devoted to the structure 
and operation of family cases in San 
Francisco courts; Part 2 to the same 
in Chicago; and Part 3 to the In- 
dianapolis structure and operation. 
This methodology permits some com- 
parisons, no matter how odious, and 
reveals facts important to the citizens 
of these communities. 

It is unfortunate, then, that Part 4 
did not provide us with additional 
study of a fourth court comparable 
in structure. Instead, it appears to 
this reviewer a confusing hodge-podge 
of various high points in Ohio, Michi- 
gan, and Wisconsin jurisdictions, with 


understandable emphasis on the To- 
ledo situation. 

We think it is a notable contribu- 
tion by the Secretary of the Interpro- 
fessional Commission on Marriage 
and Divorce Laws to call to the at- 
tention of the judiciary and those in- 
terested the possible conflict between 
divorce courts and juvenile courts 
over the jurisdiction of children who 
may be wards of both. Leaders in the 
field of judicial administration as well 
as in child welfare should seek to 
resolve these questions beyond a doubt 
if they are to carry on their professed 
purpose of promoting primarily the 
welfare of the child. 

Furthermore, foundations, commis- 
sions, bureaus, committees, and just 
plain individuals looking for or actu- 
ally engaged in research endeavor will 
find this volume replete with sug- 
gested projects. Perhaps this could be 
said to be the aim of the book, for it 
winds up with this specific statement: 
“Continuing research on the dynamics 
of divorce litigation and the behavior 
of litigants as related to the court 
problem should be initiated by each 
local community.” 

Since no one has the almighty au- 
thority to require reading of this im- 
portant contribution to the field of 
family life, perhaps some _philan- 
thropic person or organization may 
see fit to publish the last chapter as 
a separate pamphlet for free digestion 
by those interested in this field. The 
suggestion may not be calculated to 
sell more books for the author, but 
it is evident that her interest, as well 
as that of the Commission, is to create 
widespread interest in a knowledge- 
able attack on the problem of pre- 
serving the family in America. 

Henry A. RIEDERFR 
Judge, Circuit Court, Kansas City, 
Mo. 
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Baffling Eyes of Youth, John K. 
Donohue, Pp. 251. New York, Asso- 
ciation Press, 1957, $3.50. 


Baffling Eyes of Youth is a unique 
and timely account of the relation- 
ship between a tireless and dedicated 
man—John K. Donohue—and a gang 
of boys who, at the time he met them, 
seemed to be headed inevitably for 
a life of crime and futility. What 
makes this report of his experiences 
so vitally important for all who work 
with youth in trouble is that it covers 
a span of some twenty-five years. In 
that time the boys he knew passed 
through their early teens, into late 
adolescence, young manhood, and 
finally mature membership in the 
community. 

Mr. Donohue, a probation officer in 
St. Paul, was drawn into work with 
the Ramsey Gang through his inter- 
est in one of the boys referred to him 
by the court. The countless hours 
which he devoted to steering them 
away from stealing, excessive drink- 
ing, narcotics addiction, and the other 
dead ends which surrounded them in 
their slum environment were given 
not as part of his job or for pay, but 
as a volunteer under the auspices of 
the YMCA. 

In a very real sense, the work which 
Mr. Donohue undertook in the late 
1920’s was the forerunner of the New 
York City Youth Board’s Council of 
Social and Athletic Clubs (Street Club 
Project), which is concerned with the 
problem of antisocial teen-age gangs 
in New York today. New dimensions 
of structure, of supervision, and of 
relationship to social and law enforce- 
ment agencies in the community have 
grown out of the insights and experi- 
ences of the decades which passed be- 
tween the time of this early work 
with gangs and the establishment of 


the Youth Board’s street club project. 
The great quantitative difference be- 
tween the two endeavors has also had 
a significant impact in qualitative 
terms. Nevertheless, there is a solid 
core of similarity in philosophy, aims, 
and techniques. 

Mr. Donohue’s utilization of ath- 
letics, camping, and social activities 
to provide socially acceptable outlets 
for the boys’ energies (formerly de- 
voted to destructive ends), his em- 
phasis on helping them break out of 
the limiting confines of their restric- 
tive environment by introducing them 
to new experiences, his acceptance of 
them as individuals while he rejected 
their antisocial behavior—all of these 
are as valid and as applicable today 
as they were in the 1920’s and ’30’s. 

The members of the Ramsey gang, 
with few exceptions, rewarded Mr. 
Donohue’s confidence in them by 
developing into valuable, productive, 
and adjusted members of the com- 
munity. Several were so inspired by 
his example that they decided to. fol- 
low in his footsteps by making a 
career of work with youth. 


For all who strive to build a bridge 
between the members of gangs and 
the resources and facilities of the 
community from which they have cut 
themselves off, Baffling Eyes of Youth 
will be valuable and _ heartening 
reading. 

RALPH W. WHELAN 
Executive Director, New York City 
Youth Board 


Parolees and the Payroll, Arthur 
F. Lykke. Pp. 104. Springfield, IIl., 
Charles C Thomas, 1957, $4.75. 


Suitable employment for people re- 
leased from penal institutions is a 
very important aspect of their reha- 
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bilitation. Yet very little has been 
written on this topic. Thus, Arthur 
Lykke’s book, Parolees and the Pay- 
roll, is a welcome contribution to this 
rather neglected area of our correc- 
tional literature. 


His approach to the subject is based 
on his experience as a placement offi- 
cer. He discusses on a practical level 
the nature of the problem and the 
ways which he found effective in deal- 
ing with it. His main focus is on the 
men still in reform institutions need- 
ing jobs as a prerequisite for expected 
parole. However, his premises and 
conclusions are broad enough to be 
applicable to the problems of other 
men, in or out of reformatories, seek- 
ing employment. 

The book is divided into twelve 
chapters, and these are some of them: 
“On Employers,” “Regarding Un- 
ions,” “On State Employment Serv- 
ices,’ “Institutional Trade Train- 
ings,’ “To Reveal or Conceal the 
Criminal Record,” “On Writing Let- 
ters of Application.” 


The chapter “On Employers” con- 
tains some particularly interesting 
information. The author discusses 
here his experiences with employers 
—their reactions, attitudes, concerns, 
biases, practices, and suggestions re- 
garding employment of men with 
criminal records. Although he does 
not pretend to give a statistically ac- 
curate picture of the situation, his 
examples indicate that it is not all 
white or all black but that there are 
various shades of attitudes between 
the two extremes. He tries to pull out 
of them certain common characteris- 
tics and describes some of the methods 
which he found effective and which 
also drew favorable comments from 
many employers. 

Mr. Lykke stresses that finding jobs 


for men coming out of penal institu- 
tions should be carefully thought out 
and planned both by the appropriate 
institutional officers and by the men 
themselves. He discusses the impor- 
tance of applying for the right kind 
of job and going about it in an ap- 
propriate manner. Suggestions are of- 
fered on such matters as writing let- 
ters of application for jobs and pre- 
paring for interviews with potential 
employers. 

Most of the chapters include de- 
scriptions of some interesting experi- 
ences and experiments by employers, 
institutions, and parolees themselves. 


The book is intended for parole 
and other correctional officers, em- 
ployers, and potential parolees. No 
doubt these people, as well as others, 
will find it interesting to read. At the 
same time the author’s attempt to 
make it meaningful to such a variety 
of readers obviously prevents him 
from treating some of the topics with 
the depth that certain readers may be 
looking for. 

On the whole, however, the book 
is an interesting and worthwhile 
contribution to the understanding 
of the problem of finding suitable 
employment for people coming out 
of penal institutions. 

J. MELICHERCIK 
Casework Supervisor, Catholic Chil- 
dren’s Aid Society of Metropolitan 

Toronto, Canada 


Warden Ragen of Joliet, Gladys 
A. Erickson. Pp. 248. New York, E. 
P. Dutton, 1957, $3.95. 


Every man likes to feel he has left 
a mark of some kind in this world, 
something that will live after him, 
says Gladys Erickson in her biography 
of Joliet prison’s present warden. 
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“Warden [joseph E.] Ragen would 
like to feel that his monument will 
be an efficient prison system devoid 
of political influence,” she adds. In 
this highly readable book she gives 
graphic proof of how he turned a cor- 
rupt prison, where some of the world’s 
most vicious criminals are harbored, 
into an efficient one. 

Miss Erickson, Chicago reporter, 
writes with perception and an acute 
eye and ear for the small but impor- 
tant detail, bringing to life drama- 
tically the existence of men behind 
bars. Her pace is fast—from the very 
first pages, in which she describes 
the “great gray-walled” Statesville 
prison just outside the city of Joliet, 
Illinois, to the last, in which she sums 
up Ragen as a man. 

She gives his philosophy in a few 
words: “Discipline is of paramount 
importance, but it isn’t worth a dime 
without good food. Even a rabbit will 
fight if it is hungry....Along with 
discipline of employees and inmates, 
plus the provision of food, you must 
give men decent living quarters. But 
that’s not enough. Their minds must 
be occupied with something construc- 
tive or they'll be plotting a break or 
building up resentments. You’ve got 
to get them thinking straight. That is 
why you must provide industrial, edu- 
cational, and recreational facilities.’ 
Joliet is the only prison in the coun- 
try that offers a four-year high school 
education. 

The book also tells a number of 
interesting stories about some indi- 
vidual prisoners, including for the 
first time the true account of the stab- 
bing of Richard Loeb. 


All those interested in penology, 
and those interested just in a good 
story, will enjoy Miss Erickson’s ac- 
count of Stateville. According to the 
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experts, there is still much that is 
wrong with our prison system. But 
one has the feeling that, taking into 
account today’s shortage of skilled 
personnel who might conceivably 
help some of the men with the emo- 
tional problems that led them to com- 
mit crime, Warden Ragen is doing 
the best job possible. 

Lucy FREEMAN 
Editorial Advisory Board, NPPA 

3 


Public Relations for Social Agen- 
cies, Harold P. Levy. Pp. 208. New 
York, Harper, 1956, $3.50 


Public Relations for Social Agencies 
is described as “‘a practical guide to 
methods of winning public support 
for charitable, social, religious and 
civic organizations.” Harold P. Levy, 
the author, certainly knows the public 
relations field. This is evidenced by 
his profound knowledge of salient 
principles and the very judicious 
choice of brief examples and case 
histories which well illustrate these 
principles. 

At the outset, Mr. Levy makes two 
vital points: (1) most social agencies 
never succeed in making the public 
really understand them, and (2) 
many social agencies themselves are 
largely responsible for this lack of 
understanding because they under- 
estimate public interest in their work 
and minimize their capacities to 
“build better relations with the pub- 
lic.” 

Another problem to which Mr. 
Levy refers is the “failure on the part 
of many agencies and individuals to 
recognize that cultivation of good 
public relations is different from pub- 
licity.” (Italics mine.) 

The author adds: “You can create 
favorable impressions— or poor ones— 
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without ever turning out a sheet of 
news copy. And you can attain wide- 
spread attention through press and 
other media without ever winning un- 
derstanding or favor. Best of all is a 
balanced. blending of the two.” (Italics 
mine.) 


Mr. Levy proceeds to discuss the 
organization of an agency’s public re- 
lations activities and how objectives 
can be realized. His case histories 
Show that citizens can be reached 
through an effective program. He de- 
scribes methods of dealing with the 
crucial board of directors, who should 
be cognizant of all agency affairs if 
they are to assist in making more 
people—particularly important ones— 
aware of what the agency is doing and 
accomplishing. Mr. Levy also points 
to many ways of dealing with special 
community groups who should know 
of the agency’s resources. Also of par- 
ticular interest are chapters illustrat- 
ing the “power of special meetings” 
and how agencies can make the most 
of their own resources in furtherance 
of their public relations programs. 


Obviously, then, Mr. Levy _high- 
lights the fact—which so many agen- 
cies fail to realize—that public rela- 
tions involves much more than mere 
coverage in the press. 


But what about the press—and other 
media of communications like radio, 
television, magazines, etc.? 


Mr. Levy tells us how to cover 
them, and is abundantly clear. How- 
ever, clear as he is, agencies without 
a competent public relations staff will, 
in my opinion, find it difficult to deal 
with media, gracious as they may be. 
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Newspapers and other media want 
news and human interest stories. But 
the crucial questions always are—just 
what is news and what are human 
interest stories? While Mr. Levy 
knows the answers we could hardly 
expect him to give a training course 
in his book. This buttresses a point 
that public relations counselors have 
made for years. Untrained workers 
just can’t handle a public relations 
program, and therein lies a problem 
so many agencies overlook. ‘They ex- 
pect to obtain adequate news cover- 
age without a staff capable of secur- 
ing it. 

Social agencies—now more than 
ever—must make the public conscious 
of their roles in human betterment. It 
is tragic that so many fail to do so 
because of apathy, neglect, or inability 
to realize that a public relations pro- 
gram must be handled by an expert, 
not by so-called experts or agency 
personnel whose principal duties 
cover other fields., 

If an agency finds it difficult to con- 
vince its board of directors of these 
needs, it might be wise to have each 
member read Mr. Levy’s book. They 
will quickly become aware of what 
good public relations programs have 
accomplished for scores of progressive 
agencies throughout the country, and 
will doubtless be convinced of the 
need to follow suit. And even skilled 
public relations counselors will find 
the book invaluable as a reference 
for illustrative material not available 
in any other work. 

CLEMENT J. WYLE 
Director, Wyle Associates, Inc. 
New York 
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CRIME AND JUVENILE DELINQUENCY by Sol Rubin 
A Rational Approach to Penal Problems Counsel, NPPA 
Published for NPPA by Oceana Publications 
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treatment, crime by youth above juvenile court age, sentencing adult criminals, 
probation and parole, and research in these fields. 
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